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PREFACE. 


Tue case of Katharine Nairn, with the single exception of 
that of Madeleine Smith, is the most interesting and remark- 
able of Scottish trials. For over a hundred and sixty years 
the only account of it available has been the contemporary 
report, printed from the original record in the Books of 
Adjournal of the High Court of Justiciary, Edinburgh. That 
report forms the basis of the following text. 

I have, however, been fortunate enough to find a large 
amount of new material relating to the case, so much so, that 
ten of the fourteen Appendices to the present volume are now 
for the first time published. This satisfactory result I owe 
to the kindness of many friends, and would here most gratefully 
acknowledge. Professor Harvey Littlejohn, of Edinburgh 
University, has read the proof-sheets of the evidence and has 
favoured me with his opinion on the medico-legal aspects of 
the case. Mr. William Saunders, Edinburgh, has allowed 
me to print his unique collection of manuscripts illustrative of 
the subject. Mr. Roberton Christie, K.C., Clerk of Justiciary, 
‘has permitted me to reproduce in facsimile documents 
preserved in the Justiciary Office, and similar facilities have 
been afforded me by the Society of Writers to His Majesty’s 
Signet, with respect to MSS. in their Library. Mr. John A. 
Fairley has lent me his contemporaneously annotated copy of 
Alexander Ogilvy’s Indictment. Mr. Mackenzie Shaw, of Little 
Forter, W.S., has given me much information, genealogical, 
topographical, and traditional. To the care of Miss Dorothy 
Page I am indebted for transcripts of the important series of 
law papers in the Record Office ; to the camera of Miss Winifred 
Duke, for the photographs of Eastmiln and its environs. Mr. 
-Alexander Mill, of the Signet Library, has been good enough 
to read the proofs. 


x PREFACE. 


‘Specially valuable and instructive are the documents which 
have lain so long undisturbed in the Record Office. It is not 
often that we are privileged to know the private mind of Crown 
Counsel concerning a criminal prosecution; but here we have 
confidential reports to Government by the Lord Justice-Clerk, 
the Lord Advocate, and the Solicitor-General, not only as 
regards the conduct and result of the trial, with their own 
opinions about the pannels’ guilt, but also their views upon 
the larger question of the competency of appeal from the High 
Court of Justiciary to the House of Lords. Thus we are 
afforded a unique opportunity of admission behind the official 
scenes. 

In the introduction I have tried to tell this strange tale 
plainly and fairly, to the end that the reader may approach the 
subject-matter of the book with full knowledge of what lies 
before him—whether for entertainment or instruction, as he may 
be best disposed. If I have added something to his pleasure, 
or have lightened in any way his labours, I am well repaid for 


my own. W. R. 


12 BELGRAVE CRESCENT, 
EpinsureH, May, 1926. 
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KATHARINE NAIRN. 


INTRODUCTION. 


Tue Ogilvys of Eastmiln were not a lucky race. Generations 
of them had held their seat among the braes of Angus, above 
the waters of the Isla; son had followed father in the small 
estate, wrested a scant subsistence from the dour, moorish soil, 
contended awhile with the unfriendly climate, and at the day’s 
end laid him down to rest beside his forebears in the little 
kirkyard by the river, bequeathing to his successor the nugatory 
legacy of life. Decent, honest folk, these old Ogilvys, well seen 
at kirk and market, though none of them ever rose beyond the 
station of a bonnet laird. They were Jacobites to a man, stout 
and loyal: so when Prince Charles unfurled the standard at 
Glenfinnan, it behoved Thomas, the laird, to leave his harvest to 
the care of Providence, and ride forth for Dundee to join the 
regiment raised by his chief, Lord Ogilvy. Till that fatal 
summer the ill-fortune of the family had been mainly negative ; 
but the glove thus thrown, Fate accepted the challenge, and 
thenceforth disaster dogged their steps. Thomas Ogilvy, 
staking everything upon the success of the Royal Adventurer, 
lost his all with the collapse of the Cause at Culloden. 
Escaping the tender mercies of the Butcher Cumberland, he 
made his way home to Glenisla, but the part played by him in 
the late affair—he had been ‘‘ Captain of the Rebels, active 
in raising men and extorting money from the country ’’—was 
sufficiently conspicuous to have his name included among those 
against whom Bills of Indictment for High Treason were on 
12th October, 1748, presented to the High Court of Justiciary. 
On 27th April, 1749, the laird ‘‘ was carried in to Edinburgh 
from Forfar, and committed to the Castle.’? He enjoyed in that 
fortress the ‘‘ subsistence ’’ of one shilling sterling a day, 
allowed him by Government as a prisoner of war, until 21st 
May,- 1751, when, wearying, as appears, of this parsimonious 
restraint, and ‘‘ endeavouring to escape over the wall by a 
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net tied to an iron ring, he fell down and fractured his scull,* 
so that he died on the spot.’’ He was further indebted to a 
paternal Government to the extent of “‘ eight shillings sterling 
for a coffin to the said Thomas Ogilvy.”? The laird was 
survived by his widow, Isobel Mackenzie, daughter of Kenneth 
Mackenzie of Rinavey; she had borne him five sons and a 
daughter, so that his memory was like to be kept green and his 
race duly perpetuated. But, alas, it is recorded that ‘‘ the 
eldest Brother of this family grew Delirious & hang’d himself 
in ’48 in a sheep coat, & it was said the place where he hang up 
himself was too low & he came Down & Delved below his feet to 
make it proper for him. William went on board a Man of 
War carpenter & was crushed to Death twixt two Ships. 
Thomas & Patrick the Lieutenant how they made their Exit is 
well known.’’? There is a strange analogy between the deaths 
of these five brethren: Thomas, like William, perished by the 
pressure of opposing forces; Patrick met the same doom as his 
eldest brother, and was as surely his own executioner ; the fate 
of the youngest, Alexander, whether voluntary or not, was the 
swiftest and most dramatic of all. 


I. 
The Evil Genius. 


So lists the sailor to the mermaid’s song, 
So looks the traveller to the basilisk. 
—Arden of Feversham. 


Thomas Ogilvy, the eldest surviving son, with whom we are 
now concerned, as a lad of nineteen had been an ensign in his 
father’s regiment, and after the disbandment at Clova, made 
his escape to France, returning to Scotland under the 


1“**On the rock facing Livingstone’s Yards—the old _ tilting 
ground, on the south side of the Castle Rock.’’—Grant’s Old and 
New Hdinburgh, I. 70. St. Ives more successfully negotiated that 
difficult corner, the Devil’s Elbow. 


2 Scots Magazine, X. 506; XI. 251; XIII. 261; List of Persons 
concerned in the Rebellion, 1745-46, Scot. Hist. Soc., VIII. 226, 399. 


3 Contemporary MS. note on copy of Alexander Ogilvy’s Indict- 
ment, Appendix X. 
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Indemnity Act of 1747.4 The next twenty years of his life were 
uneventful. He was Eastmiln, the laird; his mother, Lady 
Eastmiln, so called according to Scots custom, kept house for 
him, and his interests were circumscribed by the limits of his 
paternal acres.° Of his two younger brothers, Patrick, despite 
the family politics, had in the new world of the post- 
“* rebellion,’’ taken service under the House of Hanover, and as 
a lieutenant of the 89th Regiment of Foot, was stationed in the 
East Indies,* Alexander, the black sheep of the family, was 
studying medicine—and other matters—in Edinburgh. 

Among the neighbour lairds, friends of Eastmiln, was George 
Spalding of Glenkilry, who had married Bethia, elder daughter 
of the late Sir Thomas Nairn, Baronet, of Dunsinnan, in the 
parish of Collace and shire of Perth.?. Dunsinnan, owing to 
Shakespeare’s use of the name, has an ominous sound; it was 
to prove for plain Mr. Ogilvy as sinister a word as in the case of 
the great Macbeth. Visiting the Spaldings at Glenkilry in the 
winter of 1764-65 Thomas Ogilvy met his fate. Katharine 
Nairn, the younger sister of his hostess, was of the house-party. 
She was a pretty, vivacious damsel of nineteen; Eastmiln was 
in his fortieth year, an age fraught with danger to the celibate. 
He fell in love with her at sight, promptly proposed, and was as 
speedily accepted. The bride’s relations were against the 
match ; doubtless they thought that the fair Katharine might 
have made a better market of her charms and pedigree. 
Eastmiln was no great catch, and besides being a middle-aged 
man, ‘‘ enjoyed,’’ in the quaint Scots phrase, poor health. 


4 Muster Roll of the Forfarshire or Lord Ogilvy’s Regiment, p. 
145. Inverness: 1914. 

5 Appendix XIII. 

6 The following letter, written by Thomas Ogilvy, in 1759, to 
Colin M‘Kenzie of Finegand, relates to the obtaining of Patrick 
Ogilvy’s commission :—“‘ Dr. Sir,—As I, of this day’s date received 
yours directed to Colonell Moris, By whom you engage in case the 
Colonell gives as hee promised, an Ensigns or Lieutenant's com- 
mission to my brother Peter, that you will engage as surety for my 
Brother, and I, that We shall raise for the Colonel’s Redgemt twenty- 
five men. In that case hereby promise to free and relieve you of 
any men or money advancing anent the completement of sd. Twenty- 
five men, and that you shall not Incur any Damage be and throw 
your being Surety or Cationer in manner as above, and I am, with 
esteem, Dr. Sir, your most humbl. Servt.—THos. Ocitvy. 


7 Appendix XII. 
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But Katharine carried her point. Two only of her love letters 
to her affianced have been preserved.’ In one she writes, ‘“ As 
for that you write me about any body clattring any noncens you 
need not be afraid of that about any thing, for I am determined 
not to mind any thing.’’ And, indeed, that she paid small 
regard to public opinion and the gossip of the countryside will 
shortly be apparent. In the other she writes, ‘‘ As I see you 
mean nothing but what is genteel, you may expect nothing else 
at my hand.’’ We shall find in the sequel how far this 
expectation was warranted. The wooing was of the briefest ; 
on 30th January, 1765, Thomas took Katharine for better or for 
worse. She brought him, besides youth, health, and beauty, a 
dower of five thousand merks, or £3333 6s. 8d. Scots,? which 
looks less magnificent when reduced to its equivalent in sterling 
—some £270. 

Two other members of the bridegroom’s house had lately 
anticipated his example. His sister, Martha, had wedded one 
Andrew Stewart, a shopkeeper, designed by the euphemistic 
Scots term ‘‘ merchant,’’ in Alyth; his brother, Alexander, 
‘* the doctor,’’ had completed a hectic catalogue of irregularities 
by ‘‘ being joined in holy marriage with Anne Rattray, 
daughter to James Rattray, porter in Edinburgh.” Now, 
though an alliance with a thriving tradesman might be 
tolerated and Martha forgiven, that with the daughter of a 
street porter placed Alexander finally beyond the pale. His 
whole family disowned him; specially was the well-born bride 
bitter about so undesirable a connection, and she made no 
secret of her disgust. 

The laird’s health had long given his friends cause for 
anxiety. His brother-in-law, Glenkilry, afterwards deponed 
‘““ that for some years past Kastmiln appeared to him to be in 
an indifferent state of health, complaining often of a heart- 
cholic, or a pain in his stomach, attended by a short cough, 
which was not continual, but which seldom left him. That he 


8 See p. 134, infra. By a strange mistake Hill Burton, in his 
account of the case, assumes that these letters were written by 
Katharine ‘‘ to her alleged paramour,’’ and quotes from them as such. 
—Criomnal Trials in Scotland, II. 28-29. The originals are pre- 
served in the Justiciary Office at Edinburgh. 

9 Appendix VI. 

4 


Introduction. 


wore a plaiden jacket and a belt round his middle, much 
broader than ever he saw another wear, with lappets of leather 
hanging down his haunches. That upon his marriage he took 
off these happings. That before he got the said broad belt he 
wore a stripped woollen night-cape upon his breast, the lower 
end of which reached near his breeches ; but never observed him 
wear it after he got the belt.’? So matrimony had, to that 
extent, proved beneficial. Andrew Stewart, his sister’s husband, 
said that Eastmiln had ‘‘ the appearance of a tender man, and 
that the deponent has heard his wife say that he would not be 
a long liver.”’ So concerned was Glenkilry on the subject that 
a fortnight after the marriage he wrote to Lady Nairn, the 
bride’s mother, advising that infeftment be taken in her 
(Katharine’s) favour upon her marriage contract, for the 
reason that ‘‘ East Miln was threatning a decay some time 
ago, and I do not think him in a good way just now.’’?° 

Shut up that winter in a small country house in a remote 
district, with an ailing husband double her age and a permanent 
venerable mother-in-law for sole companions, little wonder that 
Katharine should welcome the presence of Lieutenant Patrick 
Ogilvy, invalided home from abroad, a victim of local 
colour. He was young, handsome, and interesting, a notable 
performer on the fiddle; he had seen something of life—it was 
a far cry from Eastmiln to the East Indies—and brought with 
him to the secluded homestead in the glen a breath of the larger 
world. The pair became inseparable, and Eastmiln was 
content to see the young folks happy together, while he busied 
himself with the affairs of his farm. 

So matters stood till Friday, lst March, 1765, a black date 
in the calendar of the Ogilvys. There arrived that day from 
Edinburgh at the house of Eastmiln, uninvited and unlooked- 
for, on a visit to her relatives in Angus, a certain Miss Anne 
Clark, a cousin of the laird. They had, as appears, never met 
before, and the family were unaware of the peculiar sort of 
angel they were about to entertain. Anne Clark was in all 
respects an evil guest. Her biography, as outlined at a later 
stage, is singularly lurid. She had for upwards of three years 
personally contributed to the vogue of ‘‘ a noted bawdy-house 


10 Appendix IV. 
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within the city of Edinburgh,’’ and only quitted that retreat to 
become the resident mistress of Alexander Ogilvy, with whom 
she ‘‘ cohabited in a most unbecoming manner ’”’ until his 
marriage with Miss Rattray. Her infamous record, however, 
was undreamed of by her country cousins: ‘‘ she was received 
without suspicions as a relation of the family, and in that 
character, without inquiry into her former life and conversation, 
she was treated as an equal and a gentlewoman.’’ What 
induced this city night-bird to migrate from the roaring groves 
of Auld Reikie to the solitudes of Glenisla? Ostensibly she 
came as peacemaker, to effect a reconciliation between Eastmiln 
and his naughty brother, but in fact she was actuated by a 
motive less amiable: there was little of the dove about Miss 
Clark. The laird was a sickly man, unlikely to be a long liver ; 
his heir-presumptive, the lieutenant, too, was ‘‘ of a vale- 
tudinary habit.’’ Prior to Eastmiln’s marriage and Patrick’s 
return to a healthier climate, Alexander had cherished a lively 
hope of the succession to the estate, of which, in the altered 
circumstances of the case, he was likely to be disappointed. So 
he dispatched as ambassadress, with full powers to safeguard 
his interests, this capable and accomplished friend to work what 
mischief she could. How well she justified his faith in her will 
presently appear. Despite her purple past and shady present, 
the stranger within their gates speedily made good her footing. 
She easily won the confidence of the giddy Katharine and the 
careless Patrick; old Lady Eastmiln took her to her austere 
bosom, admitting her even to a share of the press bed in the 
parlour ; only the laird, with an invalid’s irritable aversion from 
change, misliked her blandishments and resented her presence. 
On the subject of her mission he was not to be moved: 
Alexander’s entry in the black books of the family was indelible. 
Other methods, therefore, must be tried. 
Now that we know who are the principal actors in this 
domestic drama, let us try to realise the setting of the tragedy in 
which they played their several parts. The first thing that 
strikes a visitor to the house of Hastmiln, acquainted with the 
tale, is its surprising smallness. A little, low, two-storied 
farmhouse, white-harled and weather-stained, it stands with its 
back to the view and the by-road from Kirkton of Glenisla, some 


quarter of a mile distant, a long byre and stable beside it, and 
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across the road an old-time corn mill. It faces a narrow 
garden and a bit of ploughed field, whence the ground rises in a 
bare green brae, shutting out the prospect.!1__Beyond the brae, 
but hidden from the house, is the public highway near the river. 
The outlook, even on a sunny day in summer, is blank and 
triste ; in winter and foul weather it must be depressing indeed. 
Over the lintel of the front door is carved the date of erection, 
superseding an older dwelling: 1752. I am told that, 
traditionally, it was esteemed, when built, a most superior 
mansion for that district. The door opens directly upon a tiny 
passage on either side of which is a kitchen and a parlour. A 
short steep stair leads to the upper floor, containing two little 
chambers, the west and the east bedrooms, respectively above 
the kitchen and the parlour. The space between them is filled 
by a small closet,’ facing the head of the stair. In 1765 each 
of the bedrooms had two windows, as appears from the sketch 
plan and measurements made for the trial,” but, as will be seen 
from the photographs of the house to-day, these have since 
been reduced by half, probably to evade imposition of the 
Window Tax. The closet had, and still has, one window above 
the front door. The nocturnal distribution of the household 
in the very inadequate space at their disposal was as follows: 
Eastmiln and his wife occupied the west room over the kitchen ; 
the lieutenant slept in one of two beds in the east room over the 
parlour, the other being regarded as a spare bed for male 
visitors ; Lady Eastmiln and Miss Clark shared the press bed in 
the parlour; two maids were similarly and unhygienically 
accommodated in a box bed in the kitchen; a third sought her 
insanitary couch in the byre. The ceilings of the rooms 
throughout were innocent of lath and plaster, so that the 
connubial conversation of the laird and his lady was plainly 
audible in the kitchen beneath, while any one standing on the 


11 The planting on the top is a modern improvement which 
formed no feature of the scene as viewed by Katharine. 


1‘* Every country house had a special chamber or closet to 
which the head of the household withdrew, ostensibly for pious com- 
munion.’”’—Graham’s Social Life of Scotland in the_ Highteenth 
Century, pp. 26, 337. Edinburgh: 1906. The closet at Eastmiln, we 
shall find, had other and less pious uses. 
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stairs enjoyed equal facilities for overhearing what went on in 
the lieutenant’s bedroom. One marvels at the indifference to 
the amenities, to say nothing of the common decencies of life 
displayed by Scots gentlefolk in such conditions. 

It will be obvious to the merest tyro in matters criminal that 
the house at Eastmiln was but ill adapted to purposes of 
stealthy intrigue and secret murder. That Katharine and 
Patrick should choose for the pursuit of their illicit loves a venue 
so unsuitable was, for them, only less unlucky than their 
election to prosecute the same in the vicinity of a lady of such 
technical experience as their peculiar guest. 

Rumour, whose propensity for lying Miss Twinkleton 
deplored, began to be busy about the relations of the young 
wife with her brother-in-law. The maids whispered, the 
neighbours gossiped, and Katharine’s vaunted indifference to 
‘* clatter ’’ was like to be put to the test. These reports 
reaching the chaste ear of Miss Clark, that respectable spinster 
very properly informed her hostess of what people were saying, 
‘* and desired Mrs. Ogilvy to be on her guard as to her conduct 
and to abstain from the leutenant’s company.’’ But this 
well-meant advice was thrown away; Anne has regretfully to 
admit that in the forenoon of Sunday, 19th May, having 
listened on the stairs outside the east room and then entered 
the bedroom, she obtained unequivocal proof of grave mis- 
conduct. Taxed by her that evening with what she had heard 
and seen, ‘‘ Mrs. Ogilvy made no answer.’’ It seems 
incredible that being thus apprised of detection, the 
guilty couple should repeat their offence at the same hour 
and place upon the Monday, Tuesday, and Wednesday 
following, with singular lack of originality, and with Cousin 
Anne in attendance behind an open door; such, however, 
is her sworn testimony. Lady Eastmiln was beside her in the 
parlour each morning, when Katharine and Patrick left the 
room together and went upstairs. Anne says that she directed 
her aunt’s attention to what was going on overhead, ‘‘ but the 
old lady said she observed nothing, which the deponent [Anne] 
imputed to her being dull of hearing.’’ 

Such shameless behaviour, startling as it is, sinks into 
insignificance besides Anne’s further revelations. She alleges 
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that about a fortnight after her arrival at Eastmiln, the laird, 
the lady, and the lieutenant paid a visit to Glenkilry, whence 
““they all of them returned in a very bad humour.’’ 
Katharine, in particular, was out of temper; she ‘‘ expressed 
dissatisfaction with her husband, and said if she had a dose, 
she would give it to him.’’ Anne was too shocked to think her 
serious, but thereafter ‘‘ Mrs. Ogilvy did frequently signify 
to the deponent that she was resolved to poison her husband ; 
and told the deponent she intended to get poison either from 
Mr. Robertson, a merchant in Perth, or Mrs. Eagle, who keeps 
a seed-shop in Edinburgh, upon pretence of poisoning rats.’’ 
As might have been expected of a person of her common sense 
Anne took exception to this classic formula, pointing out that 
if Katharine ‘‘ applied to these people for the poison, she would 
be brought to an untimely end’’; but she good-naturedly 
offered to go herself to Edinburgh and get her own brother, 
who lived there, to procure it. ‘‘ Mrs. Ogilvy approved of the 
proposal, but complained that the deponent [Anne] was long 
in putting it in execution.’’ Chafing at the delay, Katharine 
decided to entrust her commission to another hand. Miss 
Clark had a maidenly diffidence in broaching to the laird what 
she had heard and seen in the east room, but at her suggestion 
the dowager gave her son a hint, and Anne “ heard afterwards 
from Eastmiln that his mother had said to him that Mrs. Ogilvy 
was troublesome to the lieutenant ’’—surely an expurgated 
report of Anne’s discovery. 

It chanced that on the ensuing Thursday, 23rd May, a 
difference arose between the brothers about the balance of a 
bond of provision due to Patrick, ‘‘ and what Thomas had done 
with it after he took it up from the custodier.’’ In the course 
of the discussion the laird lost his temper and referred to Anne’s 
scandalous tale. ‘‘ To minds already heated by a dispute 
concerning money matters this incident served to add greater 
warmth. The two brothers parted with some animosity, 
Patrick declaring his intention never to return to the house of 
Eastmiln.’? Such is the lieutenant’s version; Anne says 
Eastmiln put him to the door and forbade him the house. 
Indignantly denying the charge Patrick left that afternoon for 
Little Forter, four miles further up the glen, the seat of a 

g 


Katharine Nairn. 


neighbouring laird, William Shaw, with whose family he was 
intimate.* Katharine took his departure very hard ; if innocent, 
the order of his going was an insult; if guilty, she had lost her 
lover. She flung herself on a bed in the east room, ‘‘ and there 
fell a-tearing and crying ”’ ; she made a scene with her husband 
when he remonstrated with her, pointing out that she would 
ruin her reputation ‘‘ by intermeddling in the differences 
betwixt him and his brother.’? That night the quarrel was 
resumed in the conjugal chamber: the maids below overheard 
Eastmiln tell his wife ‘‘ that she was too great with the 
lieutenant, and that they were as frequent together as the bell 
was to ring on Sunday ’’—a dark saying. 

Earlier in the evening Katharine had given the maid, 
Elizabeth Sturrock, a letter for Patrick, which she ordered her 
_to convey to him privately. The damsel delivered it accordingly 
to the lieutenant, whom she found with his friend George Shaw 
at the waterside, near Little Forter. He bade her tell her 
mistress that he was very well and that Mrs. Ogilvy should keep 
up a good heart. Afterwards Katharine sent the same girl 
with another letter—perhaps that produced at the trial—of 
which there will be more to say; to this Patrick returned a 
written answer which she delivered to her mistress. The 
purport of their correspondence can only be conjectured. The 
day after his brother left the house, Eastmiln employed his 
friend and neighbour James Millam, who was tenant of the mill, 
to carry to Little Forter a letter, which he read to him, 
requesting Patrick to return, and adding that he (Eastmiln) 
was going to Edinburgh for a month or six weeks—to show, as 
appears, his confidence in the young couple. He mentioned 
to Millam the stories about his brother and his wife, stating that 
for his part he did not credit them. Millam took the letter 
and brought back a reply, which Patrick first read to him, 
declining to come back to Eastmiln ‘‘ because of the reports 
that were raised against him.’’ This Millam put in his pocket, 
not noticing the address; when he gave it to Eastmiln, the 
laird, without opening it, told him to give it to Mrs. Ogilvy, to 
whom it was directed—hardly the action of a jealous husband. 


8 The house yet stands above the Isla, beside the picturesque 
ruins of the old castle of Forter, as it did in Patrick’s time, and is 
owned and occupied by a descendant of the same family. 
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To resume the progress of the murder plot, in the gospel 
according to Anne, which one would fain believe apocryphal, 
we read that ‘‘ upon the day the lieutenant was put from the 
house, Mrs. Ogilvy told the deponent that with some difficulty 
she had prevailed upon him to undertake to furnish her with 
poison.”? Anne avers that Katharine had already asked her 
*“ to speak of it to the lieutenant,’’ which she, to this extent 
at least a wise virgin, declined to do. In her cross-examination, 
however, she admits to a strange consultation at this time had 
by her with Dr. Dougal of Kirriemuir, regarding the effects of 
laudanum and ‘‘ how much of it would do a man’s business.”’ 
What prompted her toxicological curiosity in this regard she 
fails to explain. Patrick meanwhile continued to absent 
himself ; after leaving Little Forter and visiting his friend Baron 
Reid, he went to stay with the Spaldings at Glenkilry. While 
there he received by the hands of Elizabeth Sturrock a third 
letter from Katharine, to which he sent a written reply. 

On Friday, 31st May, Patrick Ogilvy rode to Brechin with 
his brother officer, Lieutenant George Campbell of Finhaven, 
and put up at the house of Colin Smith, vintner there. He 
sent to Dr. Carnegie of that town, an old acquaintance, an 
invitation to dinner. When the doctor arrived his host took 
him aside, ‘‘ told him that he was troubled with gripes,’’ for 
which he required some laudanum, ‘‘ and at the same time told 
him he wanted to buy some arsenick, to destroy some dogs that 
spoiled the game.’’®> Next day Dr. Carnegie handed to the 
lieutenant a small phial glass of laudanum, ‘‘ and betwixt half 
an ounce and an ounce of arsenick,’’? which he ‘‘ wrapt up in 
the form of a penny-worth of snuff, under three paper covers.’’ 
For these drugs he charged one shilling. He took no receipt 
for the poison, having a good opinion of the purchaser—a 
favourable diagnosis which subsequent events must have gone 
some way to modify. 


4 Dr. Carnegie had served as surgeon in Lord Ogilvy’s regi- 
ment. After Culloden he escaped; and later, taking advantage of 
the Clemency Act, resumed practice in Brechin.—Muster Roll of the 
Forfarshire Regiment, p. 88. 

5 Palmer, in 1856, sought similarly to account for his purchase 
of strychnine: to destroy dogs that annoyed his brood mares in the 
paddock. Yet the doctor was a much more original genius than 
the lieutenant. There seems to be no really good water-tight excuse 
for the acquisition of arsenic. Me 
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We now approach the scene of the tragedy, and dates are of 
importance. Having spent the week-end with his friend 
Campbell at Finhaven, Patrick, on Monday, 3rd June, rode into 
Alyth upon one of Eastmiln’s horses, and dismounted at the 
door of Andrew ‘Stewart, his commercial kinsman. On 
Tuesday, the 4th, came Elizabeth Sturrock, bringing yet 
another letter from Katharine—who despite her very limited 
equipment for the réle, seems to have been an indefatigable 
correspondent—to which Patrick sent a written answer. That 
forenoon Stewart noticed his young brother-in-law ‘‘ working 
among some salts ’’ in a sea chest belonging to him, which had 
been lately brought from Dundee. Stewart having told him 
that he himself had occasion to go on the following day to the 
house of Eastmiln, Patrick gave him ‘‘ a small phial glass 
containing something liquid, which he said was laudanum, and 
also a small paper packet, which he said contained salts,’’ both 
of which ‘‘ the lieutenant desired him to deliver privately into 
Mrs. Ogilvy’s own hand.’’ ‘Together with these was a letter 
directed to Mrs. Ogilvy of Eastmiln, ‘‘ which letter was sealed 
both with wax and a wafer.’’ Charged with this friendly office, 
Stewart set out accordingly on Wednesday, 5th June. 

The same morning Katharine, at Eastmiln, was telling Anne 
Clark that the day before she had heard from Patrick, who 
““ had got the poison the length of Alyth, but did not chuse to 
trust Elizabeth Sturrock with it; and that he would send it by 
Andrew Stewart, his brother-in-law, whom he was to send with 
it next day; so that she expected it there that night.’’ The 
virtuous Miss Clark, who on her own showing had known since 
the middle of March that Katharine meant to poison her 
husband—her own cousin and host—and yet, while exhibiting 
an academic interest in the design, had taken no steps whatever 
to frustrate it, now expressed disapproval and exhorted Mrs. 
Ogilvy most earnestly against the proposal, ‘‘ saying it would 
not only bring her to misery both in this world and in the next, 
but would be bringing a disgrace upon the family she was come 
of and upon that into which she was married.’’ So nice a 
sense of what was due to family honour is, in a lady of Miss 
Clark’s unfortunate antecedents, not less creditable than 
surprising. She further observed that as Mrs. Ogilvy had been 


guilty of incest and adultery, ‘‘ it was a dreadful thing to 
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crown all with murder.’’ Untouched, however, by the pro- 
priety of these sentiments Katharine desired to be let alone: 
the conversation was disagreeable to her, and she was 
determined to put her resolution into practice whatever might 
be the event. 

The causes moving Mrs. Ogilvy to essay this horrid fact 
were, according to her fair confidante, twofold: she did not 
love her husband and never could love him; and he had used 
the lieutenant ill upon her account. ‘‘ How happy could they 
live at Eastmiln,’”’ cried Katharine with girlish enthusiasm, 
*‘ if there were none there but the lieutenant, she, and the 
deponent [Anne]!’’ Miss Clark’s wider knowledge of life 
prompted the reply ‘‘ that altho’ her husband were dead, she 
and the lieutenant could not enjoy one another ’’—lawfully. 
** Mrs. Ogilvy answered that they could go and live in some of 
the countries where he had been.’’ In the MS. notes of Anne’s 
evidence taken, as aftermentioned, before the trial, the con- 
versation is continued thus: ‘‘ M[iss] C[lark] said, ‘ It 
[the scandal] wou’d not be long in spreading, following you to 
the places he has been in.’’”’ And then, as taking a brighter 
view of the gloomy prospect: ‘‘ ‘I have read that in Persia 
they tolerated such things.’ Mrs. O[gilvy] said, ‘ Faith, he 
knows Persia bravely and has been in it.’’’® But circum- 
stances were to prevent her profiting by Anne’s erudition. 
That lady, also extrajudicially, stated that on one occasion, 
Eastmiln being ill in bed, his wife exclaimed, ‘‘ God, since [if | 
I had the doze to have given him, this would have been a fine 
opportunity!’’ and that the day after the lieutenant’s 
dismissal she said, ‘‘ Divel burst him [Eastmiln], I wish I had 
the doze, I should give it him! ’’’ These unfeeling remarks 
were suppressed by Miss Clark at the trial ; no doubt she wished 
to bear as lightly as possible on her erring kinswoman. 

Wednesday, 5th June, was a day rich in incident at the 
house of Eastmiln. Andrew Stewart, honest man, was covering 
the ten miles from Alyth, bringing ever nearer, all uncon- 
sciously, the fatal packet; Miss Clark, having cast away her 
ethical pearls to no purpose, was prepared for the worst ; 
Katharine impatiently awaited the arrival of her lover’s 


6 Appendix II. xii. 7 Ibid. a 
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message. If Thomas Ogilvy possessed the Highland gift of 
second sight, the time had surely come for him to exercise it. 
The day began badly. In the morning a chapman or travelling 
merchant called, and demanded from Eastmiln the price of a 
piece of cambric previously supplied by him, of which Anne was 
making ruffles for the lieutenant. As his wife had told him 
that his brother himself gave her the stuff, the laird was 
very angry. He refused to pay for it, sent the chapman empty 
away, and gave Katharine a piece of his mind. He then left 
the house in a bad humour and without his breakfast, spent 
the day among his tenants beyond the hill, and did not go 
home till evening. As the afternoon wore on, Katharine’s 
impatience became so great that she set forth, accompanied by 
her obliging relative, to intercept Andrew Stewart. He came 
by another way, so the ladies missed him. When they 
returned, they found him in the parlour, talking to old Lady 
Eastmiln. At Katharine’s request he followed her upstairs to 
the east room, where she asked, ‘‘ If he had brought any word 
to her from the heutenant?’’ Stewart handed her the letter 
and the packet, which, without opening, she put into a drawer. 
So soon as he went downstairs he was waylaid by the vigilant 
spinster, who made the same inquiry as Katharine. He at 
first denied that he had brought anything, because as he after- 
wards explained, ‘‘ he considered Miss Clark a person given to 
raise dissension in families,’’? but upon her continuing to press 
him on the subject, he admitted what he had done; whereupon 
Anne said, ‘‘ they were black drugs.’’ She at once com- 
municated to her aunt the startling intelligence that Mrs. 
Ogilvy proposed to poison her husband, and that the means of 
death were even then in her possession. Should she warn the 
laird? ‘‘ The old lady said it would be improper,’’ being, as 
appears, a stickler for etiquette. Thus failing to enlist the 
dowager, Anne determined on a bold step: later in the day, 
when the laird, his mother, and his brother-in-law were together 
in the parlour, ‘‘ Miss Clark desired Eastmiln not to take 
anything out of his wife’s hand except at the table.”’ Lady 
Eastmiln seconded this motion, but Stewart was very wroth 
with both of them, for he did not believe Anne’s ‘‘ horrible 
tale.”’ 

Eastmiln, his wife, Miss Clark, and Mr. Stewart supped 
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that night at the change-house in the Kirkton kept by Fergus 
Ferguson, a tenant of the laird’—the very limited accommoda- 
tion of the parlour at Eastmiln rendering it unsuitable for social 
purposes. During the meal Miss Clark slipped out and went 
over the way to the manse, as she avers, ‘‘ with a view of being 
advised by the minister? what was fit to be done in such a 
case, but had the misfortune to miss him, he not being at home, 
the door locked, but the key in it.”” So Anne brought back to 
the board her troubled conscience, unsoothed by ghostly counsel. 
Meanwhile Eastmiln was telling his brother-in-law that he had 
been for some time unwell, and intended to consult Dr. 
Ogilvy, of Forfar; that he had swarfed or fainted on the hill 
that day, for which reason he would drink no ale. Stewart 
** laughed at him for talking in that manner and bid him take 
a dram,’’ whereupon a dram was called for, ‘‘ which he took, 
and thereafter seemed hearty and in good spirits.’ On the 
road home Stewart and his hostess walked ‘‘ a pistol-shot 
before,”’ the laird following with Miss Clark. It was well that 
Eastmiln was fortified by a dram, for his fair companion now 
warned him plainly that his life was in danger and advised him 
to leave his house at once. He replied that he could not then 
do so because of his work, but he understood what she meant 
and was determined to take nothing from his wife’s hands, and 
so would put if out of her power to injure him. At the same 
time Katharine was confiding in Andrew Stewart that she lived 
@ most unhappy life with her husband; ‘‘ that she wished him 
dead, or if that could not be, she wished herself dead.’? These 


8 The old inn is now incorporated with the present Glenisla 
Hotel, and faces the side road leading from the highway. 

2 The Rev. Thomas Masson, minister of Glenisla. I am in- 
formed that Eastmiln is said to have been on bad terms with the 
minister, and that there was little intercourse between the farm and 
the manse. From what we know of their habits, it is unlikely that 
either Katharine or Patrick was ‘‘ a crowder o’ kirks.’’ The relations 
of the family with Mr. Masson’s predecessor, the Rev. James Mitchell, 
deposed on 17th April, 1740, for his scandalous and immoral life, were 
also unfriendly. ‘‘ A favourite practice of their’s [the Ogilvy boys] 
is said to have been turning the minister’s cows into his crop while 
he was conducting service. His farewell sermon was conducted on 
orthodox lines until towards the end, when he referred to the 
Ogilvys and said, ‘If these men die the death common to men, then 
the Lord hath not spoken by me.’”’ Such is the local tradition of 
this remarkable prediction. 
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sentiments, rhyming as they did with Anne’s ugly forecast, 
startled Mr. Stewart. On their return to the house, the laird 
and his wife having ‘“‘ retired,’’ he spoke to Miss Clark 
concerning her suspicions, and made the sensible proposal 
‘‘ that they should either take Mrs. Ogilvy’s keys out of her 
pocket or break open her drawers at the back, in order that they 
might satisfy themselves if the particulars brought by the 
deponent were poison or not.’’?! But Anne was unaccountably 
averse from either course; and the dowager, who, despite her 
deafness, had gone up to listen at the bedroom door, reporting 
‘‘ that there was then more kindness between them [the laird 
and his wife] than usual,’’ Mr. Stewart was confirmed in his 
opinion ‘‘ that there was no foundation for Miss Clark’s fears.” 
Unfortunately, as it turned out, Anne’s scrupulosity, from 
whatsoever cause arising, prevented the saving of Eastmiln’s 
life and brought about in due course the fall of the house of 
Ogilvy.’ 

Thursday, 6th June, is the crucial date in the case. Break- 
fast was earlier than usual—‘ betwixt eight and nine ’’— 
because Andrew Stewart was to ride that day for Alyth. He, 
Katharine, and the old lady were the first down. Eastmiln kept 
his bed, having been, his wife reported, unwell in the night. 
Stewart saw her fill a bowl from the teapot, add sugar and milk, 
and, with the remark ‘‘ that she was to give it to her husband,”’ 
leave the room with the bowl in her hand. When she came 
downstairs, Miss Clark had joined the party. On Katharine 
making the general observation ‘‘ that the laird and Elizabeth 
Sturrock? were well off that morning, for they had got the first 
of the tea,’’ her accomplished kinswoman “‘ turned about, and 
asked, ‘ What! has the laird got tea?’ and Mrs. Ogilvy 
answered he had; upon which tha deponent [Anne] said 
nothing.’’ An hour and a half later, according to Stewart— 
Anne says half an hour—Katharine announced to the family 
that the laird was taken very ill. Miss Clark, at the dowager’s 
request went up to see what ailed him. Her diagnosis was that 


1 Stewart was to occupy the Hast room, in the chest of drawers 
of which Katharine had placed the packet. 

2 Elizabeth also was that morning ‘“‘ confined to bed by sickness,”’ 
the cause of which does not appear. 
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Ground Floor: Kitchen, left ; Parlour, right. 
Upper Floor: West Room, left; Closet, centre; East Room, right. 
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he had got “‘ a bad breakfast,’’ and was dying; and from mid- 
day, as we shall find, she remained to the end in sole command 
of the sick chamber. The symptoms exhibited by Eastmiln in 
this, his last illness, will be fully described when we come to the 
trial. Stewart, having visited the sufferer prior to his own 
departure, proposed to Mrs. Ogilvy that a surgeon should be 
called in, to which, he says, she would by no means agree, 
“* saying that he [Eastmiln] would be better.’? When Stewart 
pressed upon her the necessity of getting immediate medical 
aid, ‘“ she said she would not for any money that a surgeon 
should be called, as the consequence of this would be to give her 
a bad name from what Miss Clark had said of her.’’ Finally, 
on Stewart recommending Dr. Meik, of Alyth, as a ‘‘ discreet 
person,’’ who might be trusted to keep his own counsel, 
Katharine authorised him to summon that prudent practitioner 
forthwith. It is noteworthy that, even if she were innocent of 
compassing his death, Mrs. Ogilvy esteemed her own reputation 
above her husband’s life. 

Whatever the other effects of Anne’s ministrations may have 
been, one at least was to convince the laird that his wife had 
poisoned him. He told Stewart that he was “‘ all wrong within, 
and that he had got what would do his turn.’’ He also said that 
he was poisoned, ‘‘ and that woman [ Katharine] had done it.”’ 
The old lady, who was present, ‘‘ reproved her son Eastmiln 
for saying so,’’ being shocked no doubt by the impropriety of 
such a statement before Andrew Stewart ; but Eastmiln answered 
‘* that it was very true, and his death lay at her [his wife’s] 
door.’’ Yet Katharine’s view of the case seemed, after all, 
more correct than Miss Clark’s, for when Stewart had left, the 
laird arose about ten o’clock, dressed himself, ‘‘ and first went 
to the stables to see his horses fed, then to the Shilling-hill,* 
where he conversed with some of his tenants.’’ Presently he 
returned to the house, entered the kitchen, and became 
violently sick. Katharine advised him to go back to bed; he 
was helped upstairs and undressed by Elizabeth Sturrock, who 
had by that time so far recovered as to resume her duties. As 
he complained of great thirst, Anne Sampson brought him a 


3 Rising ground near a mill, where the shelled oats used to be 
winnowed.—Jamieson’s Scottish Dictionary. 
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drink of water in the very vessel from which he had drunk the 
tea. ‘‘ Upon seeing the bowl he cried, ‘ Damn that bowl, for 
I have got my death in it already!’ and bid her at the same 
time carry it downstairs out of his sight.’’ About one o’clock, 
Anne Clark reports, the old lady came up and blamed her son 
for breaking his promise to her in taking anything from his 
wife’s hands. ‘‘ Oh, mother, mother! ’’ he replied, ‘“‘ it’s too 
late to reproach me now, for she forced it on me.’’ And again 
in the afternoon the laird, in Anne’s phrase, ‘‘ moaning, 
expressed himself ’’ to his mother as follows: ‘‘ My death’s 
upon my wife and my brother, for surely he has connived wi’ 
her in this.’’* About two o’clock James Millam came to see his 
old friend and asked him how he did; to which Eastmiln made 
answer that he was very ill. Millam then asked what he thought 
was the matter with him, to which the laird replied, ‘‘ I am 
gone, James, with no less than rank poison! ”’ 

Miss Clark, a ministering angel, had, as has been said, 
assumed entire charge of the case. Katharine went up 
frequently in the forenoon to see how her husband was; but 
her reception wag not encouraging, and she returned no 
more. In the afternoon Anne, with that decent regard for 
convention which characterised her conduct, bade Elizabeth 
Sturrock tell Mrs. Ogilvy to come up and see her husband. 
Eastmiln, overhearing, cried, ‘‘ No, no! I do not want her ”’ ; 
but Miss Clark said Sturrock might go down for all that. 
She did so, and delivered the message; ‘‘ but Mrs. Ogilvy 
refused to come up, saying she did not like to see dying 
people.’’ Later, on Anne again asking him ‘“‘ if he did not 
chuse his wife should be with him,” his dry answer was, 
** Miss Clark, I chuse a drink.’’ During the day several 
persons visited the dying man, including the precentor, sum- 
moned by Katharine to pray with him; his brother-in-law, 
Glenkilry; his tenants, James Millam, William and Anne 
Froster, and David Watgon, the miller. Yet Sturrock 
alleges ‘‘ that during her husband’s illness Mrs. Ogilvy did 
not chuse that the people in the neighbourhood that came 


4 These expressions are taken from the precognition of Anne 
before mentioned. At the trial she omits the reference to Patrick’s 
complicity. 
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to see him should get access to his room, for fear of disturbing 
him ’’—an instance of the bias by which the testimony of the 
maids is weighted against their mistress. 

Eastmiln died at midnight, and two hours later Dr. Meik 
arrived from Alyth. Why he did not come earlier does not 
appear. He was shown up to the young widow in the east 
room; she seemed “‘ in great grief and concern ’’ by reason of 
her bereavement, and made the, to him, surprising request 
““ that whatever he might think he discovered to be the cause 
of her husband’s death, he would conceal it from the world.’’ 
She evidently counted upon his discretion as guaranteed by 
Andrew Stewart. The doctor then went into the west room 
and looked at the body, and, on going downstairs, met 
Lieutenant Ogilvy, who, having heard the news, had ridden 
over from Glenkilry, where he was then the guest of Mr. 
Spalding. Patrick, who also seemed to Dr. Meik to be in 
great grief and concern, accompanied him upstairs for 
another look at the corpse before he departed. This was not 
the only consultation which the lieutenant had that morning. 
Katharine, seeing him approach the house, sent Elizabeth 
Sturrock to bid him speak to her in the stable. Elizabeth 
went accordingly, ‘‘ and delivered the message to Lieutenant 
Ogilvy, who was then walking with Doctor Meik, and the 
lieutenant went to Mrs. Ogilvy in the stable as desired.”’ 
His next interview was with Anne Clark. From the notes of 
her evidence before cited we learn the purport of their con- 
versation, which took place ‘‘ at the burnside, upon the 
east side of Eastmiln ’’— 


Friday morning when the Captain5 arrived at East Milln imme- 
diatly after the Laird’s Death, Miss Clerk & him went & took a 
walk. She said to him, ‘‘ Now you see, Captain, what this woman 
has brought you to. She desired me to provide some poison for her, 
but I thank God I never had a mind to do it.’’ He answer’d, 
““Good God! supose I sent it? [or poison; she is not sure which of 
these words he said to her] I never thought she wou’d have used it. 
O curse on her crulty.’’6 


Meanwhile the house of Eastmiln was full of whispers, 


5 Brevet rank, conferred on the lieutenant by family courtesy. 
6 Appendix II. xii. This is a more dramatic rendering than 
that given by Anne later at the trial. ; 
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and suspicion of poison was in the very air. That same 
morning (Friday, 7th June) Anne Sampson, by direction of 
Elizabeth Sturrock, who, in turn, was doubtless inspired by 
the practical Miss Clark, applied to the fatal bowl certain 
scientific tests, unhappily with negative results. Having 
‘* observed something greasy in the bottom of it, and intend- 
ing to try if there was anything poisonous in the grease, she 
put some broth into the bowl and gave it to a dog, who eat 
it up but was nothing the worse of it.” 

The funeral arrangements fell to be made by Patrick, as 
his brother’s heir. It was plainly his interest to conciliate 
Anne; no mournings could be too expensive, no weeds too 
rich, that were designed to veil the secrets hidden in that 
experienced bosom; yet Millam tells us that she complained 
to him ‘‘ for want of a mourning apron,’’ vowing at the 
same time ‘‘ that she should make it as dear to them, the 
pannels, as if it was a gown ’’! And as though this were 
not enough to provoke the arbitress of their fate, what must 
Katharine do but send to the indignant gentlewoman a 
message, by Andrew Stewart’s wife, bidding her leave the 
house, and giving her money to go, in presence of James 
Millam. So, on Monday, 10th June, shaking from her feet 
the dust of Eastmiln, the outraged spinster departed—for 
the time. 

Anne Clark was afterwards solemnly to swear that before 
she left she did not, “* by letters or otherways,’’ communicate 
to anyone her suspicions touching the laird’s death; yet early 
the next morning, Tuesday, llth June, being the date fixed 
for the funeral, Alexander Ogilvy, ‘‘ the doctor,’’ came post 
from Edinburgh, and forbade the burial, on the ground 
that his brother had been poisoned. So soon as she heard of 
his arrival, Katharine sent Elizabeth Sturrock to desire 
him to speak with her, which he refused to do. ‘‘ Mrs. 
Ogilvy fell a-crying, wringing her hands, throwing herself 
back upon the bed, and saying, ‘ What could be the meaning 
of this?’ ’’ When she learned that he had stopped the 
funeral, and for what reason, “‘ Mrs. Ogilvy behaved very 
ill, weeping and crying, and wringing her hands and tearing 
herself.’’ Elizabeth Sturrock is the reporter. Alexander, 


the despised and rejected, was now master of the situation. 
20 


Introduction. 


He lodged with the Sheriff at Forfar a signed information, 
charging his brother and sister-in-law with the murder of 
Eastmiln. He sent for Dr. John Ogilvy, of Forfar; Dr. 
Ramsay, of Cupar-Angus; and Dr. Meik, of Alyth, to inspect 
the body of his brother, now six days dead, and lying in an 
outhouse.’ Neither Katharine nor Patrick raised any objec- 
tion to his usurped authority. Andrew Stewart, who, with 
his wife, had come back for the burial, strangely advised 
the lieutenant to make his escape, if guilty; ‘‘ to which he 
answered that God and his own conscience knew that he was 
innocent.’’ It does not appear that Stewart was a party to the 
knowledge, otherwise he would scarcely have made so 
singular a suggestion. 

Next morning, Wednesday, 12th June, Drs. Ramsay and 
Meik arrived to make a post-mortem examination, in accord- 
ance with Dr. Alexander’s instructions. Their Edinburgh 
colleague, however, would not agree to it, says Dr. Meik, 
*‘ unless Doctor Ogilvy, of Forfar, was there; and, as the 
deponent and Mr. Ramsay could not stay till he came, it was 
laid aside.’?’ By Alexander’s request, they took a superficial 
view of the body before they left. At noon Dr. John Ogilvy 
arrived, and was ‘“‘ desired by the defunct’s brother ’’ to 
inspect the corpse. Dr. Ogilvy says that he ‘‘ had some 
inclination to have opened the body, and if the two surgeons 
who, he heard, had left Eastmiln that morning had been 
there, he believes he might have done so; but as they were 
gone, and as the deponent in his own opinion thought the 
body too much putrefied to be opened with safety to the 
operator, and as he was likewise of opinion that in such a 
state of putrefaction no certain signs could have been dis- 
covered of the cause of the death by opening the body, the 
deponent declined to do it.’’® We shall learn later the 


7It is said that the Doctor pleasantly remarked to Katharine, 
‘*You’ve salted him well!” 

8 The situation curiously anticipates the circumstances attend- 
ing the examination of the late Sir Theodosius Boughton, poisoned 
by his brother-in-law, Captain John Donellan, in 1780. In each case 
the body had lain unburied for six summer days, and the several 
surgeons employed were similarly at cross-purposes. Cf. an account 
of the case by the writer in The Fatal Countess and Other Studies, 
pp. 79-113. Edinburgh : 1924. 
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result. of these perfunctory professional proceedings. So 
Dr. Ogilvy also went his way, and the suspended funeral 
rites were at length completed. 

There is no trace of the burial-place of the Ogilvys in the 
kirkyard of Glenisla. I am informed that deceased members 
of the family were buried in the old kirk, which was farther 
from the river and nearer the road than the present church.® 
But if the precise locality of their last sleep be uncertain, at 
least we know, by favour of Miss Clark, in what manner the 
living disposed themselves for slumber during the week of the 
tragedy. From that lady’s ‘‘ Account of the beding from the 
Death of E. Miln till the morning the Lady and Capt was 
carried to Forfar,’’!° we learn the following particulars :— 
On Thursday, the night of the death, nobody went 
to bed at all. On Friday ‘‘ Mrs Ogilvy lay in the 
Captain’s room in one bed, and the Captn and Mr Shaw 
in Downie in the same room, in the other bed.’’ On Satur- 
day ‘‘ none of the family went to bed till morning; Mrs 
Ogilvy went up to the Captain’s room & the Captn attended 
the corps.’? On Sunday and Monday ‘‘ Miss Clark lay with 
Mrs Ogilvy up stairs in the East Room.’’ Anne adds the 
characteristic touch—‘‘ The 2 nights Miss Clark lay wt Mrs 
Ogilvy, Mrs O. took away the pillows, [and] seem’d quit 
shaggreened at her for lying wt her.’’ This is a Parthian 
shot, for that Monday she received her dismissal. On the 
Tuesday, according to a note by Elizabeth Sturrock, ‘“‘ the 
Captn and, Mrs. Ogilvy sleept alone in the East Room. Glen- 
killrie & Mr. Barclay went to Glenkillrie all night. Andrew 
Stewart & his wife lay that night in James Millam’s, the old 
Lady lay downstairs alone. The Doctor left the house.’’!! 
Anne Clark, as we shall find, was not far off; the uncharitable 
might assume that Alexander had gone to keep her company. 


® My informant states—‘‘ My grandfather, who died in 1885, 
within a month of completing his 87th year, told me that many 
years after the death of Thomas Ogilvy his grave was opened in 
Glenisla Church-yard, when the remains were found to be in a 
wonderful state of preservation. This was popularly believed to be 
due to the body being impregnated with arsenic.’ 


10 Appendix II. xii. 
11 Jbid. 
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Of the “‘ beding ’’ on the nights of Wednesday and Thursday 
we have no account, but on Friday, 14th June, Katharine 
and Patrick slept severally in Forfar gaol. 

That morning it was known in the house of Eastmiln 
that the Sheriff was coming from Forfar to examine the 
inmates. In view of the threatened inquisition, Katharine 
frequently besought Elizabeth Sturrock to say that she had 
seen her mistress prepare the fatal bowl, and had herself 
drunk of it both before and after the contents were given 
to Eastmiln; particularly, that she had been with her in 
the closet when Katharine ‘‘ mixed up the bowl of tea,’’ 
adding that, if Elizabeth would tell this tale and stick to it, 
Katharine would stand by her, and no harm should happen 
to her; that she should go wherever Katharine went, ‘‘ and 
while she, Mrs. Ogilvy, had a halfpenny, she should have 
the half of it.’? Whether or not Elizabeth deemed this an 
inadequate fee for bearing false witness, she subsequently, at 
the trial, declined to perjure herself. Patrick, who was 
present on these occasions, ‘‘ desired her td say as Mrs. Ogilvy 
directed her.’’ In the course of the day George Campbell of 
Carsegownie, Sheriff-Substitute of Forfarshire, paid his 
official visit to the house of Eastmiln, and so intrigued was 
he by the entertainment there afforded, that nothing would 
satisfy him but Mrs. Ogilvy and the lieutenant should return 
with him forthwith to Forfar as his guests. Arrived there, 
they emitted before him their judicial declarations upon the 
charges made against them by Dr. Alexander! and were duly 
committed for trial. 

In the palmy days of Scots criminal procedure the declara- 
tion of the pannel was the prosecutor’s trump card. Theo- 
retically, a declaration is a voluntary statement, whereby 
opportunity is given an accused person to make such explana- 
tion as he thinks proper of circumstances which appear to 
weigh against him; in practice, it was commonly the product 
of a series of interrogations, designed to entrap him into 


1 Infra, pp. 135-139. There is a tradition that Katharine asked 
to be taken round by another way at Lintrathen, to avoid passing the 
house of her friends the Farquharsons—the sole instance of suscepti- 
bility on her part which her historian has been able to discover. 
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falsehoods, to be used to his prejudice at the trial.? Even 
an innocent prisoner might well, through fear, confusion, 
or a natural desire to put a better face on the facts, deviate 
from the truth; a guilty one could be counted on to lie, and, 
ignorant of the extent of his examiner’s knowledge, was 
pretty certain to commit himself. Thus, Katharine and 
Patrick told their preconcerted tale about the salts and 
laudanum, which she asked him to send her from his sea- 
chest; but, believing that Elizabeth Sturrock had been 
‘* squared,’ Katharine alleged she gave that damsel what 
was left of the laird’s tea, ‘‘ as he did not drink it out,” 
and also ‘‘ that she did not go into any closet with the tea 
before giving it to her husband.’’ We shall see how the fact 
stands with regard to this when we come to the evidence. 
Patrick made a blunder equally fatal in asserting that he 
received from Dr. Carnegie at Brechin ‘‘ no laudanwm or 
any other medicine whatever.’? Realising his mistake, he 
afterwards sent a friend, one Patrick Dickson, ‘‘ to talk 
to Dr. Carnegie, that he might not be imposed on by any- 
body.’’ On Dickson learning the truth from the doctor and 
communicating his statement to Patrick, ‘‘ the pannel seemed 
to be under some concern, and desired the deponent to tell 
the Sheriff that he wanted to amend something in his declara- 
tion.’’ But this could not be done: litera scripta manet. 

Among the documents, hitherto unpublished, relating to 
the case, is an interesting ‘‘ Account of necessary subsistence 
to Mrs. Ogilvy of East Mill & Lieut. Ogilvy while in Prison,’’ 
from 14th to 19th June, furnished by Provost Ker, of Forfar, 
amounting to £1 18s. 10d., in which double rum, ale, and 
brandy hospitably figure.* One item, ‘‘ tea twice each day ”’ 
—presumably for the lady—amounts to 18s. 

On 18th June, John Davidson, W.S., the Crown Agent, 
instructed Andrew Murison, one of the Macers of Justiciary, 
then at Dundee, to bring the prisoners to Edinburgh. A 
guard was to be got from Perth, who should escort them 


2A flagrant instance of such abuse is furnished, so late as 
1862, by the famous case of Mrs. Jessie M‘Lachlan, the leading 
lady in ‘‘ The Sandyford Mystery.’ Cf. the writer’s report of her 
trial in the present series. 

3 Appendix II. ii. 
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either to Kinghorn or to the North Ferry (Queensferry), 
where a fresh guard would meet them; the utmost care was 
to be taken for their safety, and they were to be allowed no 
communication or intercourse.* Murison having chosen. the 
easterly route, the party embarked at Kinghorn for the Port 
of Leith. The sensational features of the case were by this 
time public property, and Katharine and her companion 
were given a warm reception. ‘‘ On her arrival at Leith, in 
an open boat, her whole bearing betrayed so much levity, 
or was so different from what had been expected, that the 
mob raised a general cry of indignation, and were on the 
point of stoning her, when she was with some difficulty 
rescued from their hands by the public authorities.’’® 

On 22nd June, Patrick Ogilvy was examined in the Laigh 
Council House, Edinburgh, by Mr. James Balfour of Pilrig, 
Sheriff-Substitute of the shire, to whom, you remember, his 
kinsman, David Balfour, once presented his credentials, as 
recorded in Catriona. Here the interview had less satis- 
factory results, Patrick refusing to answer the questions put 
to him, but giving no reason for his refusal. As a ‘‘ burnt 
child ’’ he doubtless dreaded the judicial ‘“‘ fire.’’? On the 
24th Katharine was similarly examined by Sheriff Balfour 
in the Tolbooth, when she too declined to answer any ques- 
tions, ‘‘ having been so advised by her friends and counsel.”’ 
She carried her non-committal attitude so far as to refuse 
even to sign her examination. Particulars of these inter- 
rogatories, to which it would have been instructive to have 
had the prisoners’ replies, will be found in the report of 
the trial.® 

To return for a moment to Angus, we learn from an un- 
published statement by Mrs. Rattray of Kirkhillocks, a friend 
and neighbour of the Ogilvys, that she was present in the 
house of Eastmiln on 14th June, ‘‘the morning that the 
Lieut. and Mrs. Ogilvy were carried from thence to Forfar ”’ ; 
that Katharine wanted to leave with her the household keys, 


4 Appendix IT. ii. 
5 Minor Antiquities of Hdinburgh, by Robert Chambers, p. 159. 
Edinburgh: 1833. 
6 Infra, pp. 140-143. 
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which she declined to accept; and that ‘‘then the Dr. 
[Alexander] sought them, & they were given to him.”’7 Thus 
that dubious physician was left in control of the repositories. 
He was supported in the execution of his trust by his ancient 
ally, the scrupulous Miss Clark, who, having spent but four 
days in the wilderness, now re-entered in triumph the pro- 
mised land. It was, appropriately, a Friday, as was the 
day of her former coming. 

When Sheriff Campbell returned to the house of Eastmiln 
‘‘in order to search for papers or letters belonging to the 
pannels,’’? he found the doctor and his indispensable help- 
mate in possession. The Sheriff discovered and removed 
the two letters written by Katharine to her betrothed, as 
already mentioned. Subsequently he received from Alex- 
ander a note, enclosing the incriminating letter written by 
Katharine to the lieutenant, before referred to, which reads 
as follows :— 


Dr Captin, 

I was sorrie I missed you this day. I sat at the water side a 
long time this fornoon; I thought you would have comed up here; 
if you had as much mind of me as I have of you, you would have 
comed up, tho’ you had but stayd out-by as there was no use for 
that, there is more rooms in the house than one. God knows the 
heart that I have this day and instead of being better its worse, 
and not in my power to help it. You are not minding the thing that 
I said to you, or you went out here and what I wrote for. Meat I 
have not tasted since yesterday dinner, nor wont or you com here, 
tho’ I should never eat any it lyes at your door. Your brother would 
give any thing you would come, for God’s sake come.® 


One or two remarks fall to be made upon this important 
document and the manner of its production. It is unsigned, 
and is sworn to by Anne Clark, who is “‘ sure’’ that it is in 
Katharine’s writing, though as to the two letters signed 
** Ketty Nairn,’’ written to Eastmiln, ‘‘ she does not know 
whose handwriting it is.’ Mr. Spalding, on the other 
hand, ‘‘ cannot be quite positive ’’ that it is in Katharine’s 
writing, with which he was quite familiar. It would there- 


7 Appendix II. xii. 

8 The original letter I discovered in the Justiciary Office, Edin- 
burgh, and a facsimile thereof is inserted herewith. It is identified 
on the reverse by the certificates of Mr. Spalding and of Anne Clark. 
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fore have been more satisfactory had the prosecutor shown 
how, when, and where the doctor became possessed of so apt 
and damaging a document, but of this there is no evidence 
whatever. It is equally remarkable that Patrick, the 
recipient, who had prudently destroyed the rest of the 
correspondence, should have preserved this most compromis- 
ing item. How came Alexander to find it after the Sheriff had 
searched the house, and why was not he, instead of Anne Clark, 
put into the witness-box to ‘‘ prove’’ it? The defence, how- 
ever, do not seem to have disputed its authenticity, so it must 
be accepted as genuine. The general tone of this letter is 
confirmative of the liaison, and the passage which I have 
italicised, while it may relate merely to the medicines,, is 
susceptible of a more sanguinary gloss. With regard to the 
first sentence of the letter, it appears that Patrick, probably 
while at Little Forter, was trying to see Katharine; and we find 
from the evidence of John Gilloch, the village carpenter, at the 
trial, that they actually did meet in the Kirkton one night of 
the week preceding Eastmiln’s death, and this to the knowledge 
of the Misses Clark and Sturrock. It is strange that neither 
of these ladies should mention in her evidence a fact so grateful 
to the prosecution. 

We learn from James Millam ‘‘ that the Monday after the 
pannels were put in Forfar jail, Alexander Ogilvy, youngest 
brother to Eastmiln, rouped the stocking [sold the stock] upon 
the farm of Eastmiln that belonged to his deceased brother ; that 
he gave it out that he did this by authority of a letter from his 
brother the lieutenant ; that he received the ready money got at 
the roup; and that the bills were taken payable to him at 
Martinmas next.’’ His business thus competently concluded, 
Alexander locked the door and departed, accompanied, pre- 
sumably, by the active partner of his adventure. 


If. 


Paolo and Francesca at the Bar. 


Contilupo.—Where is our solicitor with the waiting-woman? 
Ariosto.—Room for the bag and baggage! 
Crispiano.—And what can you say, gentlewoman? 
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Winifred.—Please, your lordship, I was the party that dealt in 
the business, and brought them together. 

Crispiano.—Well. 

Winifred.—And conveyed letters between them. 


Crispiano.—What needed letters, when ‘tis said he lodged in 
her house? 


Winifred.—A running ballad now and then to her viol, for he 
was never well but when he was fiddling. 


—The Devil’s Law-Case. 


The unpublished papers of Murison, the macer,® afford an 
interesting view of the preparation of the Crown case. On 29th 
June he received instructions to examine divers witnesses and in 
particular to trace and precognosce the maidservants, who, on 
the breaking up of the household, had dispersed upon their 
several concerns. Miss Clark, too, had vanished into genteel 
retirement, and a warrant for her apprehension was issued by 
the Lord Justice-Clerk. Of the maids, Katharine Campbell 
seems to have been the most elusive, but eventually she was 
found, and her testimony secured. Elizabeth Sturrock and Anne 
Sampson disclosed what they had seen and heard of the conduct 
of their mistress and the lieutenant during the three nights’ 
absence of the laird at Dunsinnan, prior to the arrival of Miss 
Clark.t On 22nd July Murison was instructed to cite the 
witnesses on the Crown list, and to measure and make a drawing 
of the rooms at Eastmiln. The originals are preserved in the 
Signet Library, Edinburgh, and a facsimile of the sketch plan 
is here reproduced. The measurements noted by Murison on 
the back of the Crown agent’s letter? bring home to one the 
exceeding smallness of the theatre in which this domestic drama 
was performed. Murison’s petition to the Sheriff ‘‘ to get 
inspection of the house of East Mill,’’ is included among his 
own papers.? From an ‘‘ Account of Mr. Murison’s 
Company,”’ in the same collection, it appears that the macer’s 
outlays from 4th to 22nd July for ‘‘ Breckfast, dener, & 
suppor,’’ with incidental drinks, came to £8 10s. 3d. No 


9 Appendix IT. xu. 

1JIn my former account of the case (Z’welve Scots Trials, pp. 
106-135. Edinburgh: 1913), I suggested that the servants’ story 
was due to the later inspiration of Anne; it now appears that they 
told it to Murison from the first. If true, it is, as regards the 
incest charge, conclusive of the pannels’ guilt. 

2 Appendix III. i. 3 Ibid. II. vi. 
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doubt the pursuit and capture of so many witnesses proved, in 
mid-summer, exhausting work, and the precognoscing of them 
but a dry business. 

By the end of July both sides were ready for battle. On 
the 20th the Crown served the indictment, a formidable 
document of many pages, with lists of sixty-four witnesses to be 
adduced in its support and of ten productions: a bottle of 
laudanum, the pannels’ several declarations, and the three 
letters above mentioned: to be employed against them. The 
defence had not been idle. No fewer than one hundred and 
eight witnesses had been cited. The great Henry Dundas 
(afterwards Viscount Melville) and the famous Jacobite pleader, 
Alexander Lockhart (who, ten years before, got off the 
Highlanders that murdered Sergeant Davies, despite the 
exertions of the Sergeant’s ghost), were retained for Mrs. 
Ogilvy ; Patrick Ogilvy was represented by David Rae (whom 
later, as Lord Eskgrove, Sir Walter loved to mimic) and Andrew 
Crosbie (the original of Scott’s Councillor Pleydell). | The 
interests of the pannels could not have been in abler hands: 
Mr. Commissary Nairn, Katharine’s uncle and himself an 
advocate, had seen to that.* James Smyth, W.S., the family 
lawyer of the Ogilvys, acted as agent. The Crown case was 
conducted by the Lord Advocate, Thomas Miller of 
Barskimming (formerly the humorous and pawky Sheriff 
whom David Balfour met at Inveraray) ; the Solicitor-General, 
James Montgomery; and Sir David Dalrymple (afterwards the 
erudite Lord Hailes). John Donaldson, W.S., was Crown 
Agent. 

The proceedings commenced on 5th August, before the High 
Court of Justiciary at Edinburgh. The Lord Justice-Clerk, Sir 
Gilbert Elliot of Minto, presided, the other judges being Lords 
Auchinleck (Alexander Boswell, father of the immortal Bozzy), 
Alemore (Andrew Pringle), Kames (Henry Home), Pitfour 
(James Ferguson), and Coalston (George Brown). The indict- 
ment having been read, both pannels pleaded not guilty. They 
were charged, cumulatively, with the crimes of incest and 
murder, both of which were then equally capital, and it was con- 
tended for the defence that this was reprobated in law. The 
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learned Dalrymple, in reply, had little difficulty in showing such 
to be an established practice, including among the precedents 
cited by him the case of the venerable and notorious Major Weir, 
whose indictment comprehensively embraced fornication, 
adultery, incest, and other less commonplace offences. Indeed, 
Scots law permitted very great latitude in this regard; one 
versatile gentleman being charged in 1723 with ten different 
species of crime, including fire-raising, poisoning, reset of thieves, 
outhounding,° and eating other people’s sheep! So, after the 
time-honoured debate upon the relevancy, the Court found the 
libel relevant to infer the pains of law, but allowed both pannels 
to prove all facts and circumstances that might tend to their 
exculpation or the alleviation of their guilt, and continued the 
diet against them till Monday, 12th August. 

Meanwhile Miss Clark, finding the myrmidons of the law hot 
upon her trail, surrendered at discretion. In what cloistral 
shade she had ensconced herself, and by what motive she was 
actuated in so withdrawing from the vulgar gaze, is unknown 
to history. She had done her best to damn her hapless young 
kinsfolk and to make straight their path to the gallows; her 
own past was not impeccable, and as an unprotected female she 
may well have shrunk from its exposure in a Court of justice. 
Be that as it may, all we know is that on the eve of the trial 
she reappeared in Edinburgh, and personally addressed to the 
Lord Advocate a letter as follows :— 


Lord Advocat. 

Upon my coming to town, I am informed that you have been 
searching for me. It would never bread in my breest to keept out 
of the way had it not been for terror of imprisonment; but houping 
you will be more favourable to me I shall weat upon you tomorrow 
morning at eight of the clock. ANNE CLARK. 


Sunday evening, eight of the clock. 
[Addressed] To the Reight Honourable Lord Advocat.é 


But Anne’s “‘ houp ”’ in the tender mercies of the Advocate 


5 Inciting others to commit crime. 

6 The original letter, discovered by me in the Justiciary Office, 
Edinburgh, is here reproduced in facsimile. The handwriting is 
noteworthy for its virile character, and shows her to have been less 
illiterate than the well-born Katharine. 
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proved fallacious: his lordship took the unusual course of in- 
carcerating in Edinburgh Castle, by virtue of a warrant from the 
Justice-Clerk, not only that confiding gentlewoman, but the 
three maidservants of Eastmiln ; and these four witnesses were 
all confined together in one and the same room. Their con- 
versation must have been rich in curious reminiscences. 

When the defence became aware of this scandalous arrange- 
ment, so subversive of the cause of justice, a petition was 
presented to the Court on 6th August, setting forth that as the 
prosecution had its rise in malice and false and injurious 
calumnies, raised and propagated by persons desirous of ruin- 
ing the pannels, it was necessary that they should be secured 
against every kind of undue influence that could be used upon 
the witnesses. This notwithstanding, Anne Clark, ‘‘ a person 
of the worst character and disposition,’’ who entertained and 
had expressed deadly malice and hatred against both the 
petitioners, and in pursuance thereof had been the author and 
propagator of the false stories which gave rise to that pro- 
secution, with a view to ruin the pannels, and so far as she 
could, to deprive them of their lives and reputation, was 
confined in the same room with other material witnesses, whose 
sex, station, and inexperience, ‘‘ tho’ otherwise honest and well 
inclined, might expose them to be influenced and prejudiced by 
the malicious endeavours of that artful woman.’ The 
petitioners therefore craved the Court to order her removal to 
a separate room, which was granted. But, as afterwards 
appeared, Anne was withdrawn for one night only, and then 
rejoined her companions in captivity, because, as Lord George 
Beauclerk, the commander of the garrison, explained, ‘“‘ the 
room in the gunner’s house she was by desire put into was by 
no means a place to keep a prisoner in safety; and I am 
determined that all prisoners entrusted to the care of the military 
under my command shall always be put in places of security.’’” 
Surely, to quote Katharine’s letter to the lieutenant, “‘ there 
was no use for that, there is more rooms in the house than 
one ’’: the resources of the Castle of Edinburgh were not limited 
to the gunner’s house. There the four women resumed their 
interrupted gossip, until the Lord Advocate wrote to the 
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governor of the Castle to deliver them to Murison for production 
in the witness-box.® 

On Monday, 12th August, the trial began in earnest. At 
seven o’clock in the morning a jury was empanelled and the 
examination of witnesses commenced. It was the practice of 
those times that after a jury was once charged with a pannel, 
the Court could not be adjourned until the jury was 
‘* inclosed,’’ 2.e., till they withdrew to consider their verdict. 
The hardships entailed upon all concerned by this inhuman 
rule where the case was of any length are obvious. Thus, in 
the present trial, the proceedings up to that stage lasted for 
forty-three consecutive hours, the exhausted jury not being 
‘* inclosed ’’ until two o’clock in the morning of Wednesday, 
14th August. Little wonder that they exhibited in the later 
stages of the sederunt a regrettable, but very natural, im- 
patience. The case was held with closed doors. The only report 
of the proceedings is that of the official record in the Books of 
Adjournal ; and we lack, of course, such popular and picturesque 
accounts as, in our more enlightened times, are furnished by 
ingenious journalists for the improvement of our young and 
the refining of our homes. In accordance with the then Scots 
practice, the substance of each witness’s evidence was reduced 
to writing, and bis deposition, as it was termed, was read over 
to the deponent and signed by him and by one of the judges, 
called the Lord Examinator. This cumbrous method must have 
added greatly to the tedium of the business. It, the deposition, 
took the form of a connected statement, without any indication 
of question and answer ; even the cross-examination is only to be 
traced in an occasional ‘‘ being interrogate for the pannels.’’® 

As it was afterwards, in the present case, a matter of com- 
plaint that the pannels were unduly prejudiced by being tried 
upon the two charges at the same time, the evidence in regard to 
incest being mixed up with that as to murder, and most of the 
witnesses testifying to both, to the confusion of the issue, with 


Ss Appendix Il) x: 


9 Shorthand, though long used in English trials, was not employed 
officially in the Scots Courts until a much later period. The earliest 
shorthand report of a Scottish cause célébre known to me is that of 
Deacon Brodie’s trial in 1788, and that was a private venture by an 
eed in the case, supplementary to the usual publication from the 
record. 
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Introduction. | 


the result that the jury inferred the one crime from the other 
and wee versa, it may make for clearness and the reader’s 
ss convenience if we consider separately the evidence relating to 
each. 
| For proof of the incest count, the Crown relied practically 
; upon the competent Miss Clark and her attesting nymphs, as 
, mildly supported by evidence of familiarities observed by 
4 neighbours. Thus David Rattray had seen the lieutenant kiss 
Mrs. Ogilvy once, while walking on the public highway near 
the house of Eastmiln. James Lamar had seen them walking 
arm in arm, ‘‘ and their arms about each other’s neck ’’—this 


when they were alone, and also when Anne Clark and Eastmiln 
4 were in their company. John Gilloch, employed to mend a 
; drawer in the lieutenant’s room, spoke to seeing that officer in 


bed and Mrs. Ogilvy sitting by the bedside, chaffing him and 
calling him a daft dog. Not much in all this; but the pro- 
secutor had heavier metal in reserve. He called Katharine 
Campbell, to whom it was by the defence objected that she bore 
malice against Mrs. Ogilvy, having been dismissed her service 
for theft, on which occasion she expressed resentment in strong 
terms and swore revenge. To this it was answered that the 
witness would be ‘‘ purged of malice in the initials of her oath 
in common form,’’? and the Court repelled the objection. So 
Campbell was admitted to tell her tale. Three weeks after the 
marriage she was sent by Lady Glenkilry (Mrs. Spalding, 
Katharine’s sister), to serve as washerwoman at Eastmiln. She 
__ had frequently seen the lieutenant embracing and kissing Mrs. 
Ogilvy, and even remonstrated with him for so doing, but he 
explained ‘‘ that his brother desired him to be fond of her 
_ [Katharine], to keep her cheerful in the beginning.’’ A 
fortnight after her arrival the laird went from home for three 
‘3 nights to Dunsinnan. She heard the pannels together in the 
west room, above the kitchen where she slept, and next morning 
found the leutenant’s bed had not been occupied. This 


~ = 


e 1 Which, being interpreted, means that she would be asked the 
customary questions: whether she bore any ill-will, malice, or pre- 
judice against the pannels? or had got any good deed or promise of 
good deed or reward to depose or swear against them? or had been 
directed, informed, or told what she was to swear? or had directed 
or advised the prosecution?—Forms of Process before the Court of 
Justiciary in Scotland, p. 109. Edinburgh : 1752. 
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occurred only on the first night of the laird’s absence, and 
before the coming of Miss Clark. She did not mention the 
matter till after she had left the house, when she told it to 
Lady Glenkilry.? Elizabeth Sturrock had often seen the 
pannels ‘‘ kissing and hugging each other in and about the 
house of Eastmiln,’’ and retiring alone together into the east 
and west rooms. One night, having occasion to ask Mrs. 
Ogilvy about the family ale, she went up to the east room, and 
saw the two pannels there in bed. Another night she went into 
the west room, where she saw Mrs. Ogilvy in bed and the 
lieutenant in his nightgown leaving the bedside. On divers 
other occasions, when sitting at her wheel in the kitchen below, 
she heard the pannels together in the west room. She deponed 
further to her carrying of the correspondence between them 
after the lieutenant’s dismissal, as before narrated. Anne 
Sampson corroborated Sturrock generally as to familiarities 
observed by her, and particularly in regard to the incident when 
the laird was at Dunsinnan, which she said took place ‘‘ about 
sun-rising.’? She repeated the nocturnal conversation over- 
heard by her between Eastmiln and his wife, as already 
mentioned. 

When the Lord Advocate called Anne Clark, it was objected 
to that depository of truth and vindicator of the proprieties: 
(1) She is a person of infamous character, being held and 
reputed to be a notorious liar and dissembler, a disturber of the 
peace of families and sower of dissension, and also a common 


whore and prostitute; (2) she has not only been held and _ 


reputed as above described, but it will be clearly proved that she 
lived and resided for no less than three years and a half in 


a noted bawdy-house within the city of Edinburgh as a common — 


prostitute, which house was frequently visited by constables as. 
a house of bad fame, on account of disturbances therein, to 
the great offence and scandal of the neighbourhood; (3) she 


2 Mrs. Spalding, though cited by the Crown, and No. 2 of their 
list of witnesses, was not examined. This lady had later to support 
another family scandal. I see from a private letter that, in March, 
1789, her daughter, Kitty—our Katharine’s niece—‘‘made an elopment 
with the miller’s son of Drummie,” as the result of which ‘“ Lady 
Glenkilrie is in such a way that I am affraid of the concequence.”’ 
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did, in confederacy with Alexander Ogilvy, publish and 
propagate false, scandalous, and malicious aspersions upon the 
characters of the pannels, and did endeavour to make dissension 
between Mrs. Ogilvy and her husband ; and (4) she entertains, 
and has expressed deadly malice and inveterate ill-will against 
both pannels, and has threatened repeatedly to do all she 
could to bereave them of their lives. To these objections it was 
answered: (1) If the character of each witness were to be 
inquired into, it would be impossible to conduct criminal trials 
at all; (2) the crimes charged were occult crimes, committed 
intra familiam, and could only be proved by those residing in 
the family, be their character what it might; like objections 
might be taken to every other member of the family called as a 
witness, ‘‘ and thus it would follow that in the house of East- 
miln the greatest crimes might be committed with certain 
impunity, because there were in the family no witnesses of 
irreproachable character who might give evidence of such 
crimes ’’; (3) until the closing of the proof it could not be 
known whether the reports, if spread by her, were true or false; 
and (4) were a general proof of malice permitted, it would be 
in the power of any witness favouring the pannels to incapa- 
citate himself from bearing evidence against them. The Court 
repelled the objections, ‘‘ reserving the consideration of the 
alledgeance ’’ against the witness till the exculpation of the 
pannels. In other words, the question of Anne Clark’s 
admissibility and credibility would only be gone into in the 
event of her evidence failing to secure the conviction of her 
victims! Thus judicially whitewashed, the estimable spinster 
took up her tale. With most of what she had to tell the reader 
is already acquainted, and it were tedious to repeat it. She 
recounted with infragrant details what she had witnessed in the 
east room on Sunday, 19th May, and on the three following 
days. That Sunday the laird was at Glenkilry; on the other 
days he was out visiting his workers each morning. She 
described with modest gusto divers familiarities in which at 
sundry times she had seen the pannels improperly indulge. She 
confidently identified as of Katharine’s writing the letter to the 
lieutenant, beginning ‘‘ Dr Captin.’’ Her examination 


occupied eight hours, and she was sustained while in the witness- 
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box with bread and wine, administered by the macer.* If ever 
there was a ‘‘ deponent ’’ whom one would wish to have seen 
rigorously cross-examined it was this daughter of the deceased 
Allan Clark, officer of excise ; but here the record is provokingly 
vague. It was, however, brought out that Lady Eastmiln 
noticed nothing, though her attention was specially drawn to 
the matter at the time by her niece.® Anne also swore that 
she never had any differences with any of the family during 
her visit, and denied that the laird employed James Millam 
to turn her away from Eastmiln, or that he borrowed money 
from him to give her to leave the house. 

As this affords one of the few opportunities we have of check- 
ing the statements of the veridicous virgin—a courtesy title, as 
in the case of the ‘‘ Captain ’’—let us, like Mr. Chadband, in 
a spirit of love inquire touching this same sample of what 
that reverend pastor was wont to term ‘‘ Terewth.’’ James 
Millam deponed ‘‘ that Eastmiln complained to him that he 
could not get peaceable possession of his own house for Anne 
Clark; that he wished her away; and that he got from the 
deponent [Millam] a ten-shilling note for the expense of her 
journey.’’ He also spoke to the episode of the mourning apron, 
and Anne’s vow to ‘‘ make it as dear to the pannels as if 
it was a gown.’’ So upon this point at least Miss Clark was 
plainly perjured. It is almost certain, too, that she lied in 
denying that she notified Alexander of the circumstances of 
Eastmiln’s death. How, otherwise, can we account for his so 
opportune arrival on the scene? 

So much for the incest charge; let us see now how the case 
stands with respect to the murder. Here, again, the burden of 
proof rests mainly on the responsible shoulders of Miss Clark. 


8 Ramsay of Ochtertyre records how Lord Auchinleck (Alex- 
ander Boswell), the Judge-Examinator who took her deposition, 
suffered from the ordeal: ‘‘ In the trial of the Ogilvies, he sat nine 
[? eight] hours without rising from his seat, while examining Anne 
Clark. It brought on a suppression of urine, which, though removed, 
left him very much weakened.’’—Scotland and Scotsmen in the 
Highteenth Century, I. 176. 


4 The result of her cross-examination will be found on pp. 111-113, 


infra, beginning with the words, ‘‘ And being interrogate for the 
pannels.”’ 


__ > With the position of the old lady, who though cited by both 
sides was called by neither, I shall afterwards deal. 
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She narrated Katharine’s amazing confidences and openly 
expressed purpose to poison her husband, as already known to 
the reader, and traced the growth of that design till the arrival 
of the arsenic by the unconscious hands of Andrew Stewart. 
But she failed to explain her rejection of the various proposals 
to prevent its administration. She represented the laird as a 
man of robust health, who ‘‘ never kept his bed one day, 
nor even an hour extraordinary,’’® which we know from other 
evidence to be false. She described minutely the symptoms of 
his last illness; vomiting, purging, and persistent thirst. 
“* Eastmiln complained of a burning at his heart, as he called it ; 
and complained bitterly of pains in the brawns of his legs, and 
said they would rent, and desired the deponent to bind them up 
for him, which she accordingly did;7 that there was a severe 
heaving at his breast and a strong caw [quick, oppressive 
breathing], and he cried to keep open the windows to give him 
breath ; that he was constantly in motion, moving his head, 
his legs, and his arms,”’ all which grievous sufferings continued 
throughout the day, until his death in her arms at midnight. 

The testimony of the servants is specially damaging. It will 
be in the reader’s recollection that Katharine declared that she 
took the bowl straight to the bedroom, and ‘‘ did not go into 
any closet with the tea before giving it to her husband.’”’ Anne 
Sampson deponed that she followed her mistress upstairs that 
morning, ‘‘ wanting some beef out of the beef-stand,’’ and saw 
her go into the closet adjoining her master’s room. Sampson 
also entered the closet, ‘‘ demanding the beef,’’ when Mrs. 
Ogilvy ‘‘ appeared to be in a passion ’’ and bade her begone, 
saying ‘‘ she was always wanting something.’’ Katharine at 
the time ‘‘ was stirring about the tea, with her face to the 
door.’ Now it chanced that a lad named Lindsay, engaged by 
the laird, who had only entered on his duties that morning, 
‘‘ going up to the garret to take down a wheel,’’ saw Mrs. 
Ogilvy in the closet and Sampson standing at the stairhead. 
Katharine called to him ‘‘ not to walk over the closet, for fear 
of shaking down something ’’—the loft was in the rafters above 


6 Cf. her own statement to Murison.—Appendix II. xii. 

7 Upon this point her statement to Murison contains a more 
graphic description of the symptoms, including the masterly touch 
about Katharine’s silk stockings.—/bid. “ 
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the closet. How, upon the assumption of her innocence, can 
one account for her taking the bowl into the closet and then 
denying that she did so? It seems as damning a fact as the 
lieutenant’s purchase of arsenic and subsequent denial of the 
deal. Dr. Carnegie, in describing that transaction, was unable 
to say of his own knowledge that the substance which he so sold 
was in fact arsenic: ‘‘ he bought this as arsenick, had the 
name marked upon the package, and heard from those he sold it 
to that it had killed rats’?! For all he knew personally, it 
might have been Epsom salts—or the contemporary equivalent. 
That Katharine did take some salts—she being then in a delicate 
state of health—Anne Clark admits and is corroborated by 
Elizabeth Sturrock, who says she ‘‘ got a part of them.’’ That 
damsel further deponed that her mistress tried to persuade her 
to say she [Sturrock] drank the remainder of the laird’s tea. 
She admitted that Mrs. Ogilvy gave her tea that morning, she 
being ill in bed, but denied it was what had been left by 
Eastmiln. 

The medical evidence for the prosecution was, briefly, as 
follows: Dr. Meik deponed that on inspecting the body six days 
after death ‘‘ he observed the nails and a part of the breast 
discoloured, and the tongue swelled beyond its natural size and 
cleaving to the roof of the mouth.’’ He had seen such appear- 
ances severally, but never combined, in cases of natural death. 
He was not so much acquainted with the effects of poison as. to 
form a judgment whether it was the cause of death ; but was led 
to that conclusion by what he was told about the case. Dr. 
Ramsay concurred, with the addition that the lips were ‘‘ more 
discoloured than by a natural death.’’ He had never seen the 
body of any other person who died of poison. Dr. John Ogilvy 
** observed that the face, the arms, and several other parts of 
the body were black and livid, and that the nails were remark- 
ably black.’ The tongue was white and rough, and of a very 
unusual appearance. The breast was white, and the lips pretty 
much of a natural colour. ‘‘ From the appearances above 
described he could draw no conclusion as to the cause of the 
defunct’s death, as almost all these appearances might have 
arisen from the putrid state the body was then in.’? Dr. Smith, 
surgeon in Edinburgh, described the case of a woman poisoned 


by arsenic observed by him, in which the symptoms and post- 
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mortem appearances closely resembled those of Eastmiln. In 
cross-examination, the medical witnesses agreed that such 
symptoms might occur ‘‘in a bilious cholic’”’ (gastro-enteritis) ; 
while to the lay mind it seems plain that the post-mortem 
appearances were simply due to putrefaction, and afforded no 
evidence as to the cause of death. 

In view of the negative testimony of these experts, let us 
see how stands the proof regarding the laird’s general health. 
Anne Clark and the three servants represent him as hale and 
hearty up to the last day of his life. His mother, an invaluable 
witness upon this, as on other matters, was called by neither 
side, though cited by both.* His brothers-in-law, Glenkilry 
and Stewart, described his ailments, as already mentioned. 
Glenkilry added that when Eastmiln was complaining of internal 
pain he had frequently given him a dram to comfort him; ‘‘ and 
particularly, a little before the marriage, Eastmiln being ill 
of the said disease in the deponent’s house, he got hot ale and 
whisky with a scrape of nutmeg in it, and was put to bed 
without any supper ’’—a strange remedy for gastric inflamma- 
tion. The letter which Glenkilry said he wrote to Lady Nairn 
was not produced at the trial, but I discovered it in the 
Justiciary Office and now print it for the first time. James 
Millam deponed— 


That Eastmiln, four days before his death, complained to the 
deponent of a gravel and a cholic, and that he could not live if he 
got not the better of it; That on the evening of the Tuesday before 
his death he went into the deponent’s house, saying that he was cold, 
and ordered some shilling-seeds! to be set on fire for warming him; 


' 8 “Tt is mentioned in the Lord Advocate’s report, relative to 
the appeal in the case of Nairn and Ogilvy, in 1765, that he had 
intended to use Ogilvy’s mother as a witness against him, and only 
abstained from fear of lengthening the trial, and in the belief that 
the pannels would call her in exculpation; which they declined to 
do.”’—Hume’s Commentaries, 1819, II. 335. In Murison’s com- 
ments upon the witnesses, addressed to the Crown Agent, he 
writes : ‘‘ Mrs. Ogilvy, Elder of East Mill, by all I could learn from 
her in presence of the Minister, Mr. Mason, she seems to favour 
Patrick & have not much doubt but she wou’d perjure herself to 
serve him, & Mr. Mason says she denys now wht she formerly 
acknowledged.’’—Appendix II. xii. 

9 Appendix IV. 

1The outermost husk of corn that is ground, after being 
separated from the grain.—Jamieson’s Scottish Dictionary. 
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That he complained of his being ill, refusing to eat, and saying he 
would have no other supper but the fire, and that he was fading as 
fast as dew goes off the grass; That the night before he died Hast- 
miln was again in the deponent’s house, and said he was no better. 


Jean Wallace, one of Glenkilry’s maids, deponed that, when 
in Eastmiln’s service six years before, he was laid up for six 
weeks with an ulcer; she nursed him herself. As to the laird’s 
condition on the day preceding his death, five witnesses from 
Glenisla deponed as follows:—Thomas Jack, Kirkton, met him 
about ten o’clock in the forenoon of the day he died; he said 
he had been very bad the day before, but felt better that 
morning. Elizabeth Fergusson, Invercarity, saw him at her 
own house some three miles from Eastmiln ; he told her he was 
then unwell, having been taken ill some time before that, and 
had not got the better of it yet. John Paterson, Clocknocater, 
met him a mile from his own house; ‘‘ Eastmiln complained to 
the deponent that he was sick ; he said his bowels were all sore, 
and that he had not been so ill for six years; he lay down 
and took a sleep upon the ground.’’ Margaret Paterson, sister 
of the above, concurred; ‘‘ with this addition, that Eastmiln 
likewise complained of sore bones.’’ Margaret Reid, spouse to 
Fergus Fergusson, the Kirkton innkeeper, saw him in her own 
house, a quarter of a mile distant from his; ‘‘ Eastmiln told 
her that he was not well, and he behoved to get Dr. Ogilvy 
to give him something to do him good; he was then walking, 
and had come from the hill.’’ All this, you must bear in mind, 
was prior to his wife’s possession of any poison. If Katharine 
did in fact take her husband’s life, she sinned not only against 
the laws of God and of her country, but against the principles of 
art. De Quincey lays it down as a cardinal point in the’ ethics 
of murder that ‘‘ the subject chosen ought to be in good health: 
for it is absolutely barbarous to murder a sick person, who is 
usually quite unable to bear it.’’? 

As a mere layman in such matters, bewildered by the medical 
history of the case—the symptoms depending chiefly on the 
equivocal evidence of Anne Clark, the purely negative testimony 
of the surgeons, and what we have just heard about Eastmiln’s 
previous ill-health—I asked my friend Professor Harvey 


2 On Murder, considered as one of the Fine Arts. 
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Littlejohn, the distinguished occupant of the Chair of Forensic 
Medicine in Edinburgh University, to read the proof sheets of 
the evidence and to give me, as a medico-legal expert, his 
opinion of the cause of death. This he has had the kindness to 
do, and the reader now enjoys the benefit of having upon this 
vexed question the views of a high modern authority. The 
conclusion at which the Professor arrives is that, Thomas 
Ogilvy died from poisoning by arsenic, in which judgment the 
Editor respectfully concurs; but it may be doubted whether 
upon such evidence to-day the Crown would secure a conviction. 
Personally, despite a chivalrous desire to believe the best of a 
lady, I have never been able to get over Patrick’s purchase of 
the poison and his failure to account for its disposal ; and this, 
too, was deemed by the late Andrew Lang incompatible with 
good intent. ‘‘ Was she guilty, was she innocent? ”’ asks 
that brilliant investigator of historic puzzles, ‘‘ and, if innocent, 
why did Lieutenant Patrick Ogilvy buy arsenic at Brechin? 
That circumstance, with an unpleasant letter written by Mrs. 
Ogilvy to Patrick just before her husband’s death, do look 
very black against her. But ‘ what a society, what a world! ’ 
was dwelling at Eastmiln in Angus.’’* 

The Crown case closed at three o’clock on Tuesday after- 
noon, and the evidence for the defence and the speeches of 
counsel occupied till two o’clock on Wednesday morning. Of 
the sixty-four witnesses cited for the Crown, the prosecutor 
examined twenty-four; ten only of the hundred and eight 
summoned for the defence were examined. Why so many were 
called and so few were chosen will presently appear. Most 


3 Vide Note by Professor Littlejohn on the medico-legal aspects 
of the case.—Appendix V. 

4 ‘Paolo and Francesca in Angus,’ by Andrew Lang.—The 
Morning Post, 4th August, 1911. The reader may be interested to 
learn Mr. Lang’s private opinion on the subject. In a letter to me 
of ist August, 1911, he writes: ‘‘Do you know how Mrs. Ogilvy, 
née Nairn, escaped from the Tolbooth in 1766, and what became of 
her? She was an out-and-outer, quite equal to Madeleine Smith. I 
never read the story till yesterday.” And on my giving him upon 
these points such information as I then possessed, he replied on 
4th August, the day his article on the case was published : ‘‘ What 
a truly Scottish escape! How our country has fallen. I only had 
an odd volume of State Trials. As Pat bought arsenic, I have no 
doubt of their guilt. All round, strange morals for Angus! I knew 
a boy at school whose mother was a Nairn of Dunsinnan.”’ 
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regrettably, the official record of the trial does not include the 
addresses to the jury, and these are not reported in the 
contemporary press. All we are told is: ‘‘ The evidence was 
summed up by the Lord Advocate for the King; by Mr. Rae 
for Lieut. Ogilvy; and by Mr. Lockhart for Mrs. Ogilvy.’’® 
What floods of eloquence, what flowers of rhetoric, what 
impassioned appeals—all the sound and fury of those hot, 
weary hours—now covered by that little paragraph, and 
signifying nothing! Ramsay of Ochtertyre, who was then at 
the Scots bar, says of Lockhart’s performance on this occasion : 


He never failed to shine exceedingly in a very long trial, when 
defending criminals whose case appeared to be desperate. Mr. 
Crosbie told me soon after, that in the trial of the Ogilvies, which 
lasted forty-eight hours, he stood the fatigue better than the youngest 
of them. He took down every deposition with his own hands, but 
no short ones, when he went out to take a little air. In answering 
Lord Advocate Miller, who. was perfectly worn out, he displayed 
such powers of eloquence and ingenuity as astonished everybody. 
To save the life of his unhappy client he gave up, with great art, 
her character; but contended there was no legal proof of her guilt, 
though enough to damn her fame.é 


Alas, if the gallant Lockhart thus abandoned the fair fame of 
his client, who any more can hold a brief for Katharine Nairn? 

At two o’clock in the morning of Wednesday, 14th August, 
the jury were ‘‘ inclosed,’’ and the intolerable strain of the 
proceedings was over at last. That afternoon at four o’clock 
they returned to Court, and by the hands of their Chancellor 
(Foreman), Sir George Suttie of Balgonie, Baronet, gave in 
their written verdict, finding, ‘‘ by a great plurality of voices,’’ 
—they were not unanimous, and the decision was by a 
majority—both pannels guilty of Incest, as libelled; and ‘‘ the 
said pannel Katharine Nairn guilty of Murder by poisoning 
the said Thomas Ogilvy her husband, and the said Lieutenant 
Patrick Ogilvy, pannel, guilty Art and Part thereof.’’’ The 


5 Scots Magazine, July, 1765, xxvii. 370. 


6 Scotland and Scotsmen in the Highteenth Century, I. 134. 
Edinburgh: 1888. 

71 have seen the verdict itself in the Justiciary Office. It is 
addressed to the Lord Justice-Clerk, and is re-sealed with his lord- 
ship’s own seal. I am informed that any clerk of Justiciary who 
should presume to break the seals would, by the rules of his office, 
suffer dismissal. 
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Lord Advocate having moved for sentence, Lockhart, for both 
pannels, pleaded an arrest of judgment in respect of certain 
informalities in the conduct of the trial, the debate whereon 
lasted till eight o’clock that night! The Court ordered the 
objections to be reduced to writing and a copy to be given to 
the Advocate, which, with his lordship’s answers, were to be 
laid before them the following day at eleven o’clock. It is to 
be presumed that everybody concerned went early to bed that 
night, except the unhappy counsel who had to prepare their 
written pleadings against the morrow’s sitting. Next morning, 
Thursday, 15th August, the Court, having considered the 
objections and answers thereto, repelled the same, finding that 
the whole trial was conducted with complete regularity and 
accuracy, and that no exception could be taken to) the form or 
substance of the verdict. 

The pleadings of Lockhart, Rae, Crosbie, and Dundas 
should be studied for the amazing view which they afford of 
the judicial procedure of that day. The jury, it is said, 
repeatedly dispersed ‘‘ into different corners of the house,’’ 
eating and drinking what and as much as they pleased, and 
chatting with the Crown witnesses and the counsel for the 
prosecution. On Tuesday, between 3 and 5 a.m., one judge 
only was on the bench, ‘‘ the rest retiring and conversing in 
private with sundry of the jury and others.’’ When the 
witnesses for the defence were being examined the jury 
exhibited great impatience, insisting that ‘‘ it [the evidence] 
should be cut short,’’ and disputing with much heat the 
propriety and relevancy of the questions put by counsel, who 
‘‘ were obliged to pass from many witnesses, in order to 
procure attention from those assizers’”’; so that, although 
thirty-three hours were devoted to hearing the Crown case, 
that for the defence was ‘‘ put an end to’’ in three.?® 
Finally, contrary to an Act of Charles II., whereby the 
prisoner’s advocate was to have the last word, Lord Kames, 


8 Vide pp. 157-163, infra. 

9 A similar scandal disgraced the Inveraray jury in the Appin 
Murder case, where they interrupted Mr. George Brown’s speech for 
the defence: ‘‘ Pray, Sir, cut short; we have enough of it and are 
quite tired, the trial having lasted long.’’—Supplement to the Trial 
of James Stewart, p. 64. London: 1753. 
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one of the judges, addressed the jury on the whole evidence, 
after counsel for the pannels had concluded their speeches.? 
Ramsay of Ochtertyre comments unfavourably, in this con- 
nection, upon what he calls the new style of defending 
prisoners, which in times of greater strictness would not, he 
says, have been tolerated— 


It began at the trial of the Ogilvies, in 1765, when Mr. Miller 
was Lord Advocate. A pointed attack was made on one of the 
judges, and the rest were implicated in the censure in very excep- 
tionable terms. An Act of Adjournal was made to repress such 
practices in the future, when fine or imprisonment would have been 
more to the purpose. The delinquents felt the eloquent reproof of 
Lord Alemore more than the invectives of the rest. He told them, 
as wisdom ought to accompany old age, modesty and truth are the 
best ornaments of youth. It surely made no lasting impression on 
poor Crosbie, who was fast supplanting Lockhart in that branch 
of the business.2 


Lockhart, having lost the finesse, now played his trump 
card. He represented that his client was pregnant, being 
some three months gone with child, and moved that judgment 
against her should be superseded until her condition was 
properly certified. The Court accordingly delayed sentence 
in her case, and remitted to certain professional ladies to 
examine and report ‘‘ whether or not she be pregnant or with 
child.’? Patrick Ogilvy, the partner of her guilt, was then 
formally adjudged to be hanged by the common hangman 
upon a gibbet in the Grassmarket, on Wednesday, 25th 
September, and his body to be thereafter delivered to Dr. 
Alexander Monro, Professor of Anatomy in the University of 
Edinburgh, to be by him publicly dissected and anatomised. 
The Court then rose. Next day, 16th August, the six lady 
experts having reported that they could give no positive 
opinion as to Mrs. Ogilvy’s condition, the Court delayed 
pronouncing sentence against her ‘“‘ till the third Monday 
of November next to come, at twelve before noon,’’ on which 


1 This is the first recorded instance in Scotland of the familiar 
judicial charge to the jury. Lord Kames followed his own prece- 
dent in the trial of the Keiths of Northfield, in 1766, where it was 
again the subject of exception. Since then, however, the practice 
has become general.—Scotland and Scotsmen, I. 189 n, 348. 

2 Ibid, I. 347, n. 
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day the visiting matrons were to report progress. One of 
these, Mrs. Shiells, a local practitioner eminent in her art, was 
in due season to achieve a delivery that may be termed historic. 


1h 
The End of Bad Roads. 


Ou meéenent les mauvais Chemins.—Balzac. 


The Tolbooth of Edinburgh, celebrated in fact and fiction 
as “‘ The Heart of Midlothian,’’ of old reared its grim and 
sombre bulk in the midst of the Lawnmarket, north-west of 
St. Giles’ Kirk. Built originally to house Scots members of 
Parliament, it became, by a process of development not, per- 
haps, unnatural, a receptacle for common malefactors. Even 
in Queen Mary’s time its physical state was as parlous as its 
moral atmosphere, for it threatened ‘‘ to dekay and fall 
doun,’’ which, as Her Majesty remarked to the magistrates 
when ordering them to effect its restoration, ‘‘ will be warry 
dampnable and skaythfull to the pepill dwelland thairabout, 
and reparand towert the samen.’’ But, being duly cared for, 
it survived till 1817, when it succumbed, like so many other 
of Auld Reikie’s historic memorials, to what Chambers 
pleasantly terms ‘‘ the united efforts of fire and foolery.’’ 
During its four centuries’ existence it furnished accommoda- 
tion for all sorts and conditions of miscreants, from the 
godly ruffians of Mary’s reign to its most famous inmate, 
the hapless Captain Porteous, with poor Deacon Brodie 
proxime accessit. And now came Katharine Nairn to contri- 
bute to its story an interesting footnote. In view of her 
situation and of the subsequent events, it is clear that she 
enjoyed the privilege of a private apartment. Patrick 
Ogilvy, on the other hand, was probably consigned to the 
condemned cell called ‘‘ The Cage,’’ in the Felons’ Room, on 
the second floor, from which Deacon Brodie dated hig last 
letters, ‘‘ In the Iron Room and in Chains.’’? 


3 Plans of the old prison, together with some account of its 
history and traditions, are supplied by Chambers in his Minor 
Antiquities of Edinburgh, pp. 122-172; see also 7’he Book of the Old 
Edinburgh Club, vol. xiv., pp. 7-23. - 
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The friends of the prisoners were not idle in their 
interests. ‘Application was made to the King in Council, 
by petition on behalf of Patrick Ogilvy, for a respite to that 
officer, not of favour but of right, until certain points of law 
should be determined—(1) Whether in a capital case an 
appeal was competent from the High Court of Justiciary to the 
House of Lords? (2) Whether the proceedings at the trial 
were fair and legal according to the law of Scotland? (3) 
Whether, if the first point were doubtful, the execution of the 
convict should be respited till that question was judged by 
Parliament, which was not then sitting.* Prior to the 
determination of these questions, which were remitted to the 
decision of the law officers of the Crown—the Attorney-General 
and the Lord Advocate—Patrick received no less than four 
respites—the first three for fourteen days each, the last for 
seven days only. He is said to have been a great player on 
the violin, and the interval between his condemnation and 
execution was, we are told, ‘‘ exclusively devoted to his 
performance on that instrument.’’?> Not exclusively, how- 
ever; for I regret to read in a contemporary MS. note on 
Alexander Ogilvy’s indictment for bigamy with Miss Margaret 
Dow, as aftermentioned— 


This Margt. Dow drew up with Peter® the lieutenant after he 
was under sentence of Death, & in order that the keeper of the 
prison might admitt her in to him, he told the keeper that she was 
one Miss Ogilvie, a Cousin of his come from London. The first of 
their Correspondence began from her frequenting a house opposite to 
that part of the prison where he was confined, where they used 
gesters & signs, & then by Letters.7 


Such a state of things argues considerable laxity, as well on 
the part of the prison authorities as on that of the prisoner 
himself. For Patrick thus to embark upon a fresh 
affair with a new sister-in-law—albeit an unlawful one— 


4 Appendix IX. i., ii. 

5 Kay’s Portraits, 1842, vol. i., Part II. 219. 

6 The phrase ‘“‘to draw up with’’ connotes familiar intercourse 
of an amorous nature. Cf. Jenny Dennison in Old Mortality: 
““T’ve had nae time to draw up wi’ the new pleugh-lad yet.’’ Peter 
is in Scots equivalent to Patrick. 

7 Appendix X. 
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shows, in a person so gravely situated, a singular lack 
of delicacy and tact. ‘‘ Readers of Mr. J. A. Symond’s book 
on the Renaissance,’’ writes Andrew Lang, ‘‘ hold up 
obtesting hands at the rich and varied iniquities of the Courts 
of medizval Italy. But for complex and variegated depravity 
the family of Mr. Ogilvy of Eastmiln could give the Baglioni 
and other Italian miscreants a stroke a hole.’’8 

While the young lieutenant was thus amusing himself and 
his fate yet hung in the balance, the judicial dovecot of the 
Parliament House was fluttered by the publication in certain 
Edinburgh journals of an Opinion by an English barrister, 
one Mr. M‘Carty, upon the points at issue Who prepared the 
Memorial to the learned counsel and paid his fee, we are not 
informed. Perhaps, which seems unlikely in a lawyer, he 
acted from altruistic motives and a love of abstract justice. ‘‘ I 
am of opinion,’’ he writes, ‘‘ that if the crimes charged are 
considered severally, and the evidence produced to support one 
crime is taken singly without the assistance of the other, no 
jury in England would have found the prisoners guilty.’’? 
The facts alleged as proof of incest rested upon the conjectures 
of women of very indifferent character and malicious dis- 
positions, and in his view would not sustain either an action 
of divorce or a prosecution for rape. As for the alleged 
murder, there was no proof that Thomas Ogilvy died. of poison 
at all. He suffered from an intestinal trouble, which may well 
have increased in gravity on the day of his death. ‘‘ The 
matter might have been cleared up by opening the body. 
Surgeons were present and ready to perform the operation ; but 
were prevented by the person who has spirited up the 
prosecution.’’! After examining the question as to the 
competency of a criminal appeal, he observes: ‘‘ If there is no 
way open from the Court of Justiciary to the House of Lords, 
it is the only Court in Great Britain which is not subject to 
that jurisdiction . . . I-see neither reason nor law why the 


8 “© Paolo and Francesca in Angus.’’ This incident, unknown 
to Mr. Lang, would have confirmed his judgment. 

9 The text of the Opinion, which is dated London, 14th Sep- 
tember, 1765, is printed in Appendix VII. 

1 Quite so, Mr. M‘Carty; but what about Patrick’s purchase of 
arsenic, -with which, no doubt by inadvertence, you have omitted to 
deal? re 
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: 
proceedings of the Court of Justiciary might not fall under the 
review of the Supreme Court, as well as those of the Court of 
Session.”’ 

The promulgation of these heterodox views was highly 
resented by the Lords Commissioners of Justiciary. On 18th 
November, at the instance of His Majesty’s Advocate, the 
matter was brought officially to their lordships’ notice, with the 
result that the publishers of the Ldinburgh Weekly Journal, 
Courant, Mercury, and Scots Magazine, in which the objection- 
able document had appeared, were on 25th November haled to 
the bar for contempt. Having expressed due penitence for 
their transgression and submitted themselves to the Court, the 
Lords, tempering justice with mercy, refrained from the 
infliction of any punishment by fine or imprisonment, but 
dismissed them with a rebuke.? 

I have been fortunate to find in the Public Record Office the 
papers relating to Patrick Ogilvy’s appeal, and these are now 
here printed for the first time. The documents include a 
correspondence between the Scots law officers (the Lord 
Advocate, the Solicitor-General, and the Lord Justice-Clerk), 
and the Secretary of State (the Duke of Grafton), whose duty 
it was to advise the King as to the exercise of the Royal 
prerogative. They are of interest not only in the present case, 
but upon the larger question of competency of appeal from the 
Court of Justiciary to the House of Lords. The series opens 
with a letter of 17th September, from the Duke to the Advocate 
and Justice-Clerk jointly, enclosing a copy of Patrick’s 
petition, and requesting their lordships to advise the Govern- 
ment with reference to the points of fact and law raised 
therein.* It was then the summer vacation ; the Lord Advocate 
was taking a well-earned holiday in England; and as no time 
must be lost, it fell to the Solicitor-General to deal with the 
matter in his absence. This Mr. Montgomery with com- 
mendable promptitude forthwith did, and on 24th September 
submitted to the Government his interim report, in which he 


2 A report of the proceedings will be found in Appendix VIII. 

3 Appendix IX. 

4 One observes that in animadverting on the conduct of the 
prosecution, the petitioner alludes neither to his purchase of poison 
nor to the manner of its disposal. 
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gives, arranged under convenient heads, a fair and clear 
abridgment of the evidence adduced at the trial. Upon 
Patrick’s unexplained purchase of poison he justly observes— 


Patrick in the Course of the Tryal offered no Evidence of his 
employing the Arsenick in the poisoning of Dogs, or to any other use 
whatever, and if it had been truly purchased for that use, there is 
no Just reason to think that he would have Concealed his intention 
from his friend Lieutenant Campbell, who was examined as an 
Evidence, and mentions his being present at the meeting and Patrick 
and Carnegie retiring together, but says nothing of the Arsenick or 
Laudanum being communicated to him.5 


The Solicitor-General’s opinion upon the evidence and the 
justice of the verdict is stated as follows :— 


After reconsidering the Evidence, with which I was formerly 
well acquainted, I cannot discover a single circumstance from whence 
with Justice it can be inferred that the Jury have in any overstrong 
measure delivered their Verdict, and therefore must upon this point 
humbly Report my opinion to Your Grace, that the Verdict is good 
and such as ought to have been given by honest men, even the most 
tender of the lives of their fellow subjects.6 


‘‘ Having no doubt of their Guilt,’’ he continues, ‘‘ I 
cannot Consider any of them as proper Objects of the Royal 
Mercy ; but they are both Guilty or both innocent, and it may 
be Considered as an Act of Justice that they should share in the 
same fate. The respiting the Execution of the man for some- 
time will have the Consequence of avoiding the difficulties 
mentioned in Your Grace’s Letter that might occur in the 
event of the Lady’s Appeal being taken into Consideration 
after his Execution.’’ As regards the competency of appeal, 
having examined the precedents, he is of opinion that the 
matter is not sufficiently fixed or established either way, and 
that it, is highly desirable to have it settled. 

On 27th September the Lord Justice-Clerk communicated 
to the Duke of Grafton his views on the conduct and result of 
the trial— 

I am humbly of opinion, My Lord, that the Petitioner and the 


unhappy Lady had as fair a trial as ever I saw in that Court. The 
Lord Advocate did his duty in the Prosecution with the greatest 


5 Appendix IX. iii, 6 Ibid. 
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Candour and Temper. Several Preliminary Points of Law were 
stated by the Council for the Defenders, but were all unanimously 
over-ruled by the Court, who were so far from being prejudiced 
against the Prisoners that I dare say (for the Honour of this 
Countrey and of Human Nature itself) they wished that the Pannels 
might be found Innocent—at least I can say so much for my self. 
Our Juries here consist of fifteen persons, and the Plurality of 
Voices condemn or acquit. I never saw, I think, a better Jury 
impannelled in that Court; they were all Gentlemen of Distinction 
and Candour. Tho’ the verdict bears that it was by the Plurality of 
Voices, yet there was but one or at most two, as I heard, who dis- 
sented.7 


On 23rd October Lord Advocate Miller was able to send in 
his report upon the questions referred for his judgment. In 
this lengthy and elaborate law paper his lordship deals mainly 
with the competency of appeal, as to which his report forms 
an exhaustive and authoritative pronouncement, of great 
interest to all concerned with the establishment of a Court of 
Criminal Appeal for Scotland. His lordship was clearly of 
opinion that no such appeal is competent, and that upon the 
following grounds :—First, no legal writer of authority alludes 
to any such appeal; secondly, the records of the Scottish 
Parliament and the Court of Justiciary show no traces of such 
an appeal; thirdly, the Claim of Rights, though maintaining 
the privilege of appeal against the decisions of the Court of 
Session, demands no appeal from the Court of Justiciary ; and 
lastly, no such appeal has ever been received by the House of 
Lords since the Union. For the facts of the case he refers the 
Duke to the reports by the Solicitor-General and the Justice- 
Clerk already mentioned. 


All I can say is that the Jury consisted of Fifteen Gentlemen of 
the highest Rank and Character I ever saw upon any Trial in that 
Court. The whole Judges were present, and neither at that 
time nor since have I heard it suggested that any of the Judges 
entertained the least doubt of the Justice of the Verdict. As to 
myself, I attended the Trial from the beginning to the end in my 
office as the Publick Prosecutor, and the Evidence appeared to me 
entirely satisfactory, and no circumstances whatever appeared in the 
whole course of the Trial which did then, or do now, induce me to 
think that the Jury has in over strong measure delivered their 
Verdict. 


7 Appendix IX. iv. 8 Ibid. vi. 
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In supplement to the Solicitor-General’s précis of the proof 
his lordship sends with his report a copy of the printed trial, 
and in commenting on the evidence of the pannels’ guilt he 
make these cogent observations :— 


Now it is exceedingly remarkable that in this Case the material 
part of the Evidence arises from the Prisoners themselves. The 
falsehood of their Declarations before the Sheriff, before they were 
put upon their guard by their Council to answer no questions; the 
clear Evidence of Lieutenant Ogilvie’s having bought the Arsenick 
upon a false pretence; his denial of his having bought it, and when 
discovered, his not attempting to give any account how he disposed 
of it; the previous resolution and threatenings of Mrs Ogilvie to 
take away the life of her Husband, proved by the Depositions of 
Miss Clark and of Andrew Stewart, the Brother-in-Law of the 
Prisoners, and a most reluctant witness, so far as regard to his oath 
would permit him; her obstinate opposition to Andrew Stewart’s 
advice and entreaty to call a Surgeon when her Husband was dying; 
her injunction to Andrew Meik, Surgeon, who arrived soon after her 
Husband’s death; the Confederacy of both the Prisoners in con- 
triving a false story for their Defence, recently after the Crime was 
committed ; and endeavouring to Corrupt Elizabeth Sturrock to swear 
to that false story—these are all Circumstances of real Evidence, 
arising from the Prisoners themselves, which, joined to the other 
prooffs, do in my humble apprehension, put their guilt out of all 
question. 9 


His lordship then proceeds to deal with the ‘‘ Opinion ”’ of 
Mr. M‘Carty, and subjects that learned counsellor to a severe 
handling. ‘‘I do not know,’’ says the Advocate, ‘‘ what 
character that Gentleman bears in the Law of England; but I 
am sure no Scotch counsel would have put his name to such 
an opinion.”’ 

On 3rd November the Lord Justice-Clerk wrote to the Duke 
of Grafton that, as the result of the Lord Advocate’s researches : 
** T am quite of his opinion that no Appeal lies from a Sentence 
of the Court of Justiciary to the House of Lords.’? On 7th 
November the Duke wrote to the Advocate that the King had 
considered the several reports upon the merits of the case and 
upon the competency of an appeal, and that it was His 
Majesty’s final determination to grant no further reprieve: the 
law must take its course. His Grace highly commended his 


9 Appendix IX. vi. The name of the surgeon in question was 
Peter Meik. m5 
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learned correspondent for the ability with which that officer 
had discharged his duty :— 


It is with pleasure I take this opportunity of signifying to your 
Lordship the Approbation of His Majesty on the Attention which 
Your Lordship’s most clear and able Report demonstrated that you 
had given to the Case. I was desired by everyone of the King’s 
Servants, as well as by the Great Lawyers to whom it has been 
shewed, to express their high esteem of the Performance.! 


On 15th November the Lord Advocate suitably replied, and 
thus returned the compliment: ‘‘ Your Grace’s great attention 
to this very important case, and the accuracy of your corre- 
spondence with me upon it, will for ever doe you honour in this 
Countrey.’’ He adds that His Majesty’s final respite having 
expired, the execution has been duly carried out. 

Meantime the disturber of all this dust—legal, antiquarian, 
and official—having played his last tune on his beloved fiddle 
and bade a long farewell to the fair Miss Dow, did, upon 
Wednesday, 13th November, 1765, come forth of the Tolbooth, 
and escorted by the City Guard with their Lochaber axes and 
by the Magistrates with their white staves, proceed up the 
Lawnmarket and down the West Bow to the common place of 
execution in the Grassmarket, the route taken thirty years 
before by Captain Porteous on a like grim occasion. It is said 
that his old regiment, with which the lieutenant was extremely 
popular—his colonel gave him the best of characters?—being 
then stationed in Edinburgh Castle, the authorities deemed it 
necessary to confine the garrison to their quarters till the 
ceremony was performed, for fear a rescue should be attempted. 
The following account of the execution is given in the Scots 
Magazime :-— 


A very moving incident happened at his execution. After he 
was turned over, the noose of the rope slipped, and he fell to the 
ground. He was immediately taken up, and dragged up the ladder 
by the assistance of the city-servants, he making what resistance he 
could; and then the executioner, having again put the rope about 
his neck, turned him over a second time, and he continued hanging 
till dead. He behaved with decency and resignation. His dying 


1 Appendix IX. viii. 
2 Appendix I, iii. 3 Minor Antiquities of Edinburgh, p. 162. 
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speech was immediately published . . . but there is not the 
least mention of his unhappy partner.4 


Another contemporary account records that he was attended 
to the gibbet by the Rev. Dr. Drysdale, one of the city ministers, 
and by the Rev. Mr. Butler, of the Episcopal chapel. A 
strange coincidence, when one recalls the hanging of Captain 
Porteous, that a Butler should also have officiated at this 
similar function. 


After some time spent in prayr he was throwen off about 3 o’clock. 
Immediately after he was thrown over, the noose of the rope slipt, 
by wh he fell to the ground. Two porters instantly raised him to 
the scaffold, the Exnr fastened the rope, & he was again throwen 
over, hung the usual time, & carried to the Anatomical Theatre in 
the College, in terms of his sentence. He behaved wt great resolu- 
tion & seem’d to be penitent; but to the last denied his crimes.5 


A facsimile of Patrick’s dying speech, dated from the 
Tolbooth the day before, is given herewith. As an exposition 
of the true facts the document is somewhat disappointing. Not 
only does it contain no reference to Katharine, but it neglects 
this last opportunity of telling us why he bought the poison 
and what he did with it. One Robert Hunter, a member of 
the Society of Tronmen, 2.¢., chimney-sweepers, was, we read, 
expelled from that association and banished for five years to 
Leith—a grievous punishment for an Edinburgh citizen—for 
assisting the law on this painful occasion and receiving five 
pounds for his services. The same authority informs us that 
the ‘‘ moving incident’? above mentioned was contrived by 
the prisoner’s friends, who bribed the hangman to bungle his 
job, in the mistaken belief that if the rope failed, the victim 
could not a second time be suspended. But the promptitude of 
Hunter and others frustrated their hope.* A similar expedient 
was attempted in 1788 with the view of saving Deacon Brodie 
when equally in extremis, which likewise proved futile: so hard 
is it to ‘‘ cheat the wuddy ”’ when matters have reached that 
pass. 

Charles Kirkpatrick Sharpe, the well-known antiquary and 
the friend of Sir Walter Scott, has a family anecdote concerning 
Patrick Ogilvy’s execution. Sharpe’s aunt, Lady Murray of 


4 Appendix XI. 5 Appendix II. xv. 
6Kay’s Portraits, II. i. 156. 
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Clermont, lodged then at the Bowhead, and she and his mother 
left town at the time for Goodtrees (now Moredun), in order 
to avoid the horrors of the scene. ‘‘ But,’’ he adds, “‘ a near 
relation of mine, a lady! paid five shillings for a window in 
the Grassmarket, to see this execution. But she always chose 
to forget it when I talked about it, and I wish to forget it too, 
as she was the kindest of relations to me.’’” The fashionable 
women of our day are no more permitted to attend such 
spectacles, but must content themselves with crowding the 
criminal courts to enjoy the fourth act of the tragedy. 

On Monday, 18th November, Katharine Nairn, pursuant to 
the order of Court, was brought again to the Justiciary bar, 
when the five professional dames concurred in testifying that 
in their judgment the interesting pannel was “‘ near six 
months advanced in her pregnancy ”’; in respect of which the 
Court adjourned the diet against her till the second Monday of 
March, ‘‘ and injoined the midwives to continue their visits.’’ 

On 21st November Mrs. Ogilvy presented to the Court of 
Session a petition setting forth the facts of her situation, and 
praying that a curator bonis be appointed to manage the estate 
of the deceased Eastmiln in the interests of his unborn child. 
The Lords ordered the petition to be served upon Alexander 
Ogilvy, as heir-presumptive of his late brother, and ordained 
him to lodge answers thereto within eight days. The virtuous 
respondent in his answers stated that, owing to ‘‘ the miserable 
fatality in his brother’s family,’’ it would be very uncomfort- 
able for him to remain in his native country. ‘‘ Therefore,”’ 
says the aggrieved physician, ‘‘ I intend to retire, and try to 
push for a living in a different part of the world, as Providence 
shall point out, for some years, till the noise and speculation 
occasioned by the late unhappy fate of my so near relations 
shall in some measure subside, and that as soon as I can get 
myself equipped so as my present very narrow circumstances 
can afford.’ He agrees to the appointment of a factor, being 
anxious to see his brother’s debts discharged; but as regards 
the paternity of the expected little stranger, ‘‘ It is at least 
rendered very doubtful if that child was procreate of the 


7 Reminiscences of Old Edinburgh, by Daniel Wilson, I. 54-55. 
Edinburgh : 1878. 
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deceased Thomas Ogilvy of Eastmiln,’’ and therefore he 
reserves his right to contest the succession. The Lords, 
accordingly, of consent of parties, appointed a factor upon the 
estate.® 

The publication at Edinburgh on 16th October of a report 
of the trial was the literary sensation of the autumn season. 
It appeared, well printed in octavo form, at the price of three 
shillings, and in an edition in smaller type at one shilling for 
behoof of the vulgar. So widespread was the interest which 
the case aroused that the book was at once reprinted in London, 
a distinction, so far as I am aware, not accorded to any other 
Scottish trial since those of the celebrated Captain Green and 
his crew for piracy in 1705, and of the more famous Captain 
Porteous in 1736, both of which involved questions of inter- 
national importance. ® 

We hear nothing further of how it fared with Katharine 
until the new year, when the following announcement 
appeared in the local press:—‘‘ Feb. 27 [1766]. In Edin- 
burgh prison, Mrs. Ogilvy, of a daughter.’’ If one were in 
the vein for moralising, what a theme is offered by that 
pathetic entry! Fortunately for the reader, I have neither 
time nor space for sentiment, and must hasten on to the 
catastrophe. 

On Monday, 10th March, the High Court met to pronounce 
the young mother’s doom, but she was not at the bar. A 
physician and two midwives deponed that, owing to her so 
recent delivery, she was still unfit to be brought up for judg- 
ment. The lords therefore continued the diet for a week, 
when it was hoped that she would be sufficiently restored to 
life to permit of her being sentenced to death. On Monday, 
the 17th, the judges met in the Tolbooth, with the humane 
intention of putting the pannel to as little inconvenience as 
the purpose of the sederunt allowed. It was then officially 
announced to the Court that the bird had flown, having 
escaped out of her cage at seven o’clock on the Saturday 
night. As a matter of fact, a warrant for her apprehension 
had been already issued by the Lord Justice-Clerk on Sunday, 


8 Appendix XI. 
9 Bibliography, Appendix XIV. 


oO 
or 


Katharine Nairn. 


the 16th.1° On the 17th the magistrates of Edinburgh offered 
a reward of one hundred guineas for her arrest ; and on the 
22nd the Government, to the like laudable intent, proclaimed 
a similar sum; but these rewards were never earned. The 
accounts of Katharine’s escape in the two official notices are 
as follows :— 


There is reason to suspect the said Katharine Nairn went off 
on Saturday night in a post-chaise for England by the way of 
Berwick, and had on when she went away an officer’s habit and a 
hat slouched in the cocks, with a cockade in it. She is about 
twenty-two years of age, middle-sized, and strong made; has a high 
nose, black eyebrows, and of a pale complexion.!! 

That Katharine Ogilvie . . . made her escape out of prison 
on Saturday, the 15th instant, about seven o’clock in the evening; 
that her escape was not discovered or made known to the Magis- 
trates till the next day between one and two in the afternoon, when 
a search was immediately made through the city, and a messenger 
despatched to endeavour to trace, and if possible overtake her on 
the London road; but all the intelligence he could get was that a 
young gentleman, very thin and sickly, muffied up in a great coat, 
and attended by a servant had passed through Haddington on Satur- 
day at midnight, and pushed on with four horses, day and night, 
from stage to stage, towards London.! 

This, for a young lady “ 
delivered of a child in prison,’’ was no inconsiderable 
achievement, and it is obvious that her attempt must have 
been ably supported, both within and without the Tolbooth. 
It would have amounted to scandalum magnatwm, or speak- 
ing evil of dignitaries, for any one to have hinted that so 
grave and reverend a seignior as my Lord Dunsinnan, one 
of the Senators of the College of Justice, had a hand in the 
affair; but at the time there were not wanting those who 
thought that Mr. William Nairn, advocate (as he then was), 
could, if he would, have thrown some light on the mystery 
of his niece’s flight. We shall hear what was said later. 
Meantime, following in the news-sheets the track of the fair 
fugitive, we read— 


who about three weeks ago was 


She was indulged on account of her weakness with the quiet 


10 Appendix IIT. ii. A facsimile of the warrant is reproduced 
herewith. 
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and privacy which the nature of her illness required. She desired, 
however, that her room door might be left open for the benefit of 
the air, and being left alone for the night, she took occasion to dress 
herself in man’s apparel, and walking out into the court and mixing 
with the strangers that were going out, passed unnoticed by the 
keepers. She seems to have been well seconded, for certain informa- 
tion was received at Mr Fielding’s office that she was at Dover on 
the Wednesday following, in the dress of an officer, endeavouring 


to procure a passage for France, which probably she has since ob- 
tained.2 


Thus the Gentleman’s Magazine of 15th March; and again 
on the 21st— 


Mrs Ogilvy not having an opportunity to get off for France, 
returned from Dover to London, took a hackney coach to Billingsgate, 
got on board a Gravesend boat with a gentleman to accompany her, 
agreed with a tilt boat there to take them over to France for eight 
guineas and a guinea a day for waiting for them four days in order 
to bring them back; which tilt boat landed them at Calais, but is 
since returned without them. 


Leaving for the moment our heroine to recover her breath 
in the free air of France, let us see what has since been 
surmised as to the manner of her escape. The rather naive 
account quoted above hardly carries conviction. Even in 
the Tolbooth, which was notoriously liable to be ‘‘ broke,’’ 
and had been the scene of some singular escapes, more care 
must surely have been taken for the safe keeping of a con- 
victed murderess. The best authenticated and most probable 
account of what really happened is that given by Sir Daniel 
Wilson, on the authority of Charles Kirkpatrick Sharpe. 
We know that among the professional dames charged with the 
duty of watching the case was one ‘‘ Mrs. Mary Angus, widow 
of Hugh Shiells, wigmaker in Edinburgh.”’ This Mrs. 
Shiells had afterwards the honour to officiate at the birth of 
Sharpe himself, and in her later years made no secret of her 
connection with Katharine’s jail delivery. ‘* There were 
other folk besides her could tell the same tale,’’ the venerable 
practitioner was wont to remark, meaning, as her auditors 
understood, the turnkey of the prison and (horresco referens) 


2 Appendix XI. 3 [bid. 
4 Memorials of Edinburgh, 1. 251-252. 
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His Majesty’s Advocate.> Be that as it may, Robert 
Chambers, who also had the benefit of the old lady’s reminis- 
cences—she was in practice in Edinburgh, he says, so late as 
1805—corroborates Wilson’s version of the facts.° It appears 
that Mrs. Shiells, who for some days had been the victim 
of a persistent bout of toothache, in paying her official visits 
to the prison, was compelled to muffle her face and head in 
divers wrappings against the assault of those easterly zephyrs 
which ‘‘ feature’? an Edinburgh spring. When the time 
was ripe and the keepers had become accustomed to her 
shawled appearance, she changed clothes with her patient ; 
and presently the familiar figure of the ‘‘ howdie,’”’ groaning 
beneath innumerable wraps, was seen to descend the turnpike 
stair, which resounded to her lamentations. The inner turn- 
key cried down the usual order, ‘‘ Turn your hand! ’’; his 
exterior colleague responded by unlocking the ponderous outer 
gate, and, clapping on the back the afflicted matron, bade 
her begone for a howling old Jezebel. So Katharine Nairn 
stood alone in the dark, unfriendly street, a free woman. 

C. K. Sharpe says that in her confusion she ‘‘ risped ”’ 
at the door of Lord Alva’s house in James’s Court, mistaking 
it for that of Mr. Smyth, the family lawyer ; ‘‘ but the foot- 
boy, who opened the door with a candle in his hand, had been 
present at the trial, and immediately raised the hue and 
cry, while she took to her heels down a neighbouring close.”’ 
As the case was heard im camera, the lad must have been 
exceptionally privileged. Her uncle, William Nairn, had, 
according to Chambers, long occupied a house at the head of 
the Back or Parliament Stairs, opposite the south entry to 
the Advocates’ Library—the site of which is now covered by 
the present Justiciary Court-house. 


Of this tenement there are three various stories—the main floor 
entered from the level of said Library, the kitchen flat from a 
landing place half way down the first flight, the cellars from the 
large landing place at the angle or turning of the stair. In this 
cellar, the door of which is now, in the course, we suppose, of 


5 Cf. his lordship’s own version of the affair, Appendix IX. x. 


6 Minor Antiquities of Edinburgh, pp. 159-162. 
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disuse, overgrown with dust, was the celebrated Katharine Nairn 
concealed for some time after her escape from prison.7 


A view of the building is here reproduced. From this 
temporary refuge Katharine, having donned an officer’s 
uniform, was dismissed, with or without the avuncular bless- 
ing, in a post-chaise for Dover, in charge of James Bremner, 
Mr. Nairn’s clerk, who afterwards became Solicitor of 
Stamps. This gentleman had but an anxious time of it, for 
we read—‘‘ Notwithstanding her very critical situation, Mr. 
Bremner was in momentary dread all the way of a discovery, 
in consequence of her extreme frivolity of behaviour, as she 
was continually putting her head out of the window and 
laughing immoderately.’’® A similar lack of discretion, 
you remember, was apparent on her arrival at Leith. Her 
guardian’s nerves would doubtless be further agitated by the 
orders given to the coachman, ‘‘ in the event of a pursuit, 
to drive into the sea that she might drown herself.’’ Alto- 
gether, it must have been a unique experience for an advo- 
cate’s clerk. Having seen his incorrigible client safely to 
Calais, Mr. Bremner returned to his ordinary duties. 

From a letter of 6th June, published in the London news- 
papers, we obtain an unedifying glimpse of what use the fair 
fugitive was making of her freedom. She had put up, it 
appears, at the Silver Lion, kept by Monsieur Desseins, the 
hostelry made famous by Sterne in A Sentumental Journey. 
There, I regret to say, she enjoyed the protection of an Irish 
officer in the French service, to whom she pretended to be 
married. 


But he having when in liquor quarrelled with Mons. La Bouillie, 
the Governor’s son, whom he wounded in a duel on the Ram- 
parts, she and her gallant were obliged to decamp in haste; but 
being pursued, were taken and brought back to Calais, and com- 
mitted to prison; but were soon released, though not until after the 
officer (a second lieutenant) was degraded. He has since left her, 
and she has no other means of subsistence than the charitable con- 
tributions of her fellow-countrymen.? 


7 Traditions of Edinburgh. By Robert Chambers, I. 47 2. 
Edinburgh : 1825. 


8Kay’s Portraits, I. ii. 219. 9 Appendix XI. 
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Whether or not by the lessons of these repeated reverses 
Katharine at length learned to control that levity of dis- 
position which had brought about her ruin, this seems to 
have been her final escapade. The next we hear of the 
interesting exile is as ‘‘ a sincere penitent in a convent at 
Lisle [Lille].’? The statement is repeated in the journals 
of the following year, 1767; ten years later she is still 
reported to be in a state of grace and an inmate of the same 
community. In an MS. note by James Maidment, the 
antiquary, in his copy of the trial, now in the Signet 
Library, Edinburgh, he writes with reference to this— 


The above statement is correct. Catherine Ogilvie or Nairne 
did not marry a French nobleman, as was at one time reported. She 
entered a convent, and remained there until the troubles consequent 
upon the French Revolution compelled herself and the other inmates 
to fly to England, where she died. My informant, Mr. Irvine, 
lawyer of Dunse, tells me that a friend of his saw her tomb, with 
the name ‘‘ Catherine Ogilvie’ upon it; and that upon enquiry, the 
Superior mentioned that of all the females in the convent she was 
the most exemplary in every respect.1 


As was but natural in the romantic and sensational 
circumstances of her escape, the customary crop of rumours 
regarding the fortunes of the heroine of a cause célébre 
enrich the unknown story of Katharine’s subsequent adven- 
tures. According to Chambers, ‘‘ Her future life was 
virtuous and fortunate. She was married to a French 
gentleman, was the mother of a large and respectable family, 
and died at a good old age.’? The authors of the letterpress 
in Kay’s Portratts afford a choice of sequels—‘‘ She was 
afterwards very fortunate, having been married to a Dutch 
gentleman, by whom she had a numerous family ’’; alterna- 
tively, she took the veil, survived the French Revolution, and 
died in England in the nineteenth century. Wilson says, 
** From France she escaped to America, where she is said to 
have married again, and died at an advanced age, sur- 
rounded by a numerous family.’? The convent version 
seems to be the true one; the mixed marriages, with their 
Victorian consequences, are probably apocryphal. 

Desirous of satisfying the reader’s curiosity by the dis- 
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covery of some substantive fact, I have been in correspondence 
with divers learned and illegible authorities abroad, touch- 
ing Mrs. Ogilvy’s movements on the Continent; but, beyond 
giving trouble to these courteous archivists, I am not much 
further forward. By the obliging information of M. 
Samaran, Director of the Archives Nationales, Paris, and of 
M. Bruchet, Registrar of the Department du Nord at Lille, 
I learn that, at the time in question, there were in the latter 
city no fewer than ten convents of various religious orders of 
women, without counting the numerous communities of the 
Little Sisters of the Poor, in any one of which Katharine may 
have found a refuge; that the records of these pious estab- 
lishments are incomplete, having for the most part perished 
during the Revolution; and that, in consequence, to trace 
Mrs. Ogilvy’s name among them is a task beyond the capacity 
of research. I am sorry; for it would have been interesting 
to know definitely what became of her. Perhaps some day 
one of my English readers may light upon the tombstone 
described by Maidment; if so, I should be glad to have his 
statement verified. 

Let us now make our way back to Edinburgh and see how 
the surviving members of the company fared in the unavoid- 
able absence of the leading lady. On 23rd March, 1766, a 
week after Mrs. Ogilvy’s escape to France, her infant 
daughter died. The child is said to have been ‘‘ overlaid,’’ 
but in what circumstances is not recorded. Thus the deli- 
cate question of its paternity, raised by Alexander Ogilvy, 
was never determined. It is some satisfaction to learn that 
the scrupulous physician was not suffered to enjoy the peace- 
ful and retired existence contemplated by him in his contri- 
bution to the curatory process, for in a contemporary MS. 
account of events following the trial we read— 


Aflexander]. O[gilvy]. lies prisnr in ye Tolbooth of Edinr for 
the crime of bigamy, being accused of marrying for a second wife a 
young girl, who, if fame belies not, was rather too intimate wh his 
bror the Lieut while under sentence of Death.3 


One might have expected Anne Clark to be the redundant 
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bride, but from a copy of the Criminal Letters raised against 
him on 11th July, 1766, it appears that Alexander Ogilvy, 
having married Anne Rattray on 13th January, 1765, did, 
during the lifetime of that lady and without being 
divorced from her, espouse on 24th February, 1766, 
one Margaret Dow, daughter of the deceased James Dow of 
Bandeath, late a lieutenant in the Royal Highlanders—the 
damsel who, as we have seen, lightened the last days of 
Patrick Ogilvy in the Tolbooth. The honeymoon was tem- 
porarily interrupted by the arrest of the bridegroom on Ist 
March, but he was afterwards admitted to bail; the indict- 
ment was duly served, and his trial was fixed for 4th August.* 
Yet he never ‘‘ tholed his assize.’? When the diet was called 
and the pannel had surrendered to his bail, a petition was 
presented by him to the Court in the following terms :— 


That whatever might be the issue of the trial the Consequences 
of it might be very disagreeable to the Petitioner, and might make 
his residence in this Country thereafter very disagreeable to him. 
He was willing, therefore, without putting their Lordships and the 
prosecutor to the trouble of a trial, voluntarily to enact himself to 
banishment furth of this Kingdom for the space of seven years, 
under such Certifications as to their Lordships should seem proper. 
At the same time, as his affairs were in an Involved situation, and 
some measures must have been taken for payment of those Creditors 
who had claims aginst his Estate, he hoped their Lordships would 
indulge him with a short interval before his Departure, to settle 
his affairs.© 


To this course Lord Advocate Montgomery—who in April 
had succeeded Lord Advocate Miller, promoted Lord Justice- 
Clerk on the death of Lord Minto—offered no objection, and 
the Court pronounced sentence of banishment for seven years, 
to date from 4th October. Thus we are deprived of the full 
story of Alexander’s hymeneal ventures, which doubtless 
would have made pleasant reading. Indeed, from first to 
last, this elusive practitioner remains a mystery, keeping 
provokingly in the shadows, and rarely emerging into the 
light of day. Even his end—sudden and singular, as 


4 Appendix XI. The Indictment, with List of Witnesses, &c., 
is printed in Appendix X 

5 Books of Adjournal of the High Court of Justiciary. Feb. 4, 
1765—Feb. 2, 1767, D. 34. 
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reported—is hardly to be verified. His brief obituary is 
thus pronounced by Warden, the historian of the shire— 


Alexander Ogilvy, a younger brother of the poisoned man and 
of the male poisoner, is said to have been the means of bringing his 
brother and sister-in-law to trial. He was, himself, a few days 
before Mrs. Ogilvy escaped, convicted of bigamy, and sentenced to 
banishment for seven years, but he was allowed to remain in Scot- 
land two months to arrange his affairs, and he never left the country. 
It is said that while leaning over the window of a house in Edin- 
burgh he overbalanced himself, fell over, and was killed.6 


As I find Warden’s other statements in this connection uni- 
formly accurate, his word may be accepted for the truth 
of this dramatic finale, so agreeable to a sense of poetic 
justice ; but I have failed to trace in the journals of the day 
any reference to the event. Perhaps it was kept out of the 
papers in consideration for the feelings of Lady Eastmiln, 
which, in all conscience, had been sufficiently tried. It is, 
however, comforting to learn that the intrepid dowager, as 
might have been expected in one who had brought forth so 
remarkable a progeny—was fashioned of sterner stuff than 
the common clay of mothers, for a contemporary pen has 
recorded of her— 


What add much to the melancholy disasters, the mother of yt 
unfortunate family is still alive, though luckily for her, she is 
formed by nature of too obdurate & unfeeling a dispn to be much 
affected with ye catastrophe of her family.7 


The lands of Eastmiln, writes Warden in 1882, ‘‘ now 
form part of the estate of Kirkhillocks, which belongs to 
James Small, having been acquired by Francis Rattray of 
Kirkhillocks.’’® 

There remains Anne Clark, inscrutable and enigmatic to 
the end. We know not what became of her, nor can we be 
certain what part she really played in the tragedy of the 
house of Ogilvy. I once wrote of her, and of her coming to 
Eastmiln, as ‘‘ one who was to prove the evil genius of the 
house and the harbinger of dishonour and death ”’ ;? and 


6 Angus or Forfarshire: the Land and People, III. 371. Dundee : 
1882. 
7 Appendix II. xv. 8 Op. cit. p. 372. 
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though since then I have greatly improved the acquaintance, 
I see no reason to revise my judgment. However weak and 
wicked Katharine Nairn may have been, however weak and 
wicked Patrick Ogilvy, I am persuaded that they were but 
puppets in the game played by their unscrupulous and crafty 
kinswoman ; that she came with ruin in her hand, and that, 
in the chaste American metaphor, she-delivered the goods. 
It was not her fault if her partner, Alexander Ogilvy—that 
rope-ripe rascal—proved fool as well as knave; her share of 
the business wag efficiently performed. What her motive 
was and precisely how she went to work is another story, 
with which, as a mere chronicler of occurrences, I have no 
concern. 

But, happily for the reader of my plain narration whose 
fancy may have been caught by the human problem presented 
by the actors in this old-time drama, there exist the means 
of gratifying to excellent purpose his legitimate curiosity. 
Miss Winifred Duke, the gifted author of The Laird 
(John Long: 1925), has in that admirable novel retold the 
tale with so luminous a reading of the facts and such uncanny 
insight into the psychology of the characters as, to my mind 
at least, carry conviction. Nothing would induce me to give 
away, aS the phrase goes, Miss Duke’s dénowement; suffice 
it to say that her solution of the puzzle is not less ingenious 
than satisfactory. ‘‘ I have often wondered why no enter- 
prising novelist has laid hands upon her story, such is the 
effective quality of the facts, so nice the question of a just 
apportionment of the relative guilt and innocence ’’!—chance 
words of mine touching Katharine Nairn’s tragedy that have 
indeed fallen upon good ground. All these folk of whom we 
have been hearing—Katharine and Patrick, Eastmiln and 
his mother, Andrew Stewart (a notable creation), and Lock- 
hart, the advocate, even unto my Lord Alva’s footboy—live 
again for us in Miss Duke’s brave pages; while dominant 
among them the unforgettable figure of Anne Clark moves 
ruthlessly upon her self-appointed path, through death, 
disaster, and disgrace, towards the fulfilment of her hatred 
and her love. 


1 Glengarry’s Way and Other Studies, p. 66. Edinburgh : 1922. 
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January 13, 
30, 


February 28, 


March 1, 
3, 


May 19, 
23, 
31, 
June 3, 


PAN 
July 20, 


August 5, 
12, 
13, 
14, 


15, 


16, 
September 14, 
17, 

24, 

27, 

October 23, 


November, 7, 
13, 
18, 


21, 


Leading Dates. 


Alexander Ogilvy marries Anne Rattray. 
Thomas Ogilvy marries Katharine Nairn. 


Thomas Ogilvy absent for three nights at Dunsinnan. 


Anne Clark arrives at Eastmiln. 
Thomas Ogilvy returns from Dunsinnan. 


Anne discovers the relations between Patrick and 
Katharine. 


Patrick dismissed from Eastmiln by his brother. 
Patrick visits Brechin and buys arsenic. 


Patrick visits Mr. and Mrs. Stewart at Alyth. 

Patrick gives Andrew Stewart a packet for Katharine. 
Stewart visits Kastmiln and gives Katharine the packet. 
Illness and death of Thomas Ogilvy. 

Anne Clark dismissed by Katharine. 

Alexander Ogilvy stops the funeral. 


Katharine and Patrick apprehended on charges of incest 
and murder. 


Removed from Forfar Jail to Tolbooth at Edinburgh. 
Indictment served. 


Trial begins. Debate upon the relevancy. 
Jury empanelled and examination of witnesses commenced. 
Trial continued. Case for the prosecution closed. 


Exculpatory proof and address of counsel. Jury enclosed ; 
at 4 p.m. return verdict of guilty on both counts. 


Plea in arrest of judgment repelled. Patrick sentenced to 
death. 


Katharine’s sentence postponed until November 18th. 


Mr. M‘Carty’s opinion. 

Duke of Grafton requests the Scots Law Officers to report 
on Patrick Ogilvy’s petition for reprieve and appeal. 

Solicitor-General reports upon the case. 

Lord Justice-Clerk reports upon the case. 


Lord Advocate reports upon the case. 


Duke of Grafton intimates the King’s adverse decision. 
Execution of Patrick Ogilvy. 


Katharine’s sentence further postponed till March 10th, 
1766 
Katharine petitions Court of Session on behalf of her un- 
born child. 
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February 27, 
March 1, 
10, 
15, 
16, 
17, 
23, 
August 4, 


66 


Katharine Nairn. 


Birth of a daughter to Mrs. Ogilvy. 


Arrest of Alexander Ogilvy for bigamy. 
Katharine’s sentence delayed for a week. 
Katharine escapes from the Tolbooth. 
Warrant granted for her arrest. 

Reward offered for her apprehension. 
Death of Katharine’s child. 


Alexander banished for seven years. 


THE TRIAL. 


WITHIN THE HIGH COURT or JUSTICIARY, 
EDINBURGH, 5TH AUGUST, 1765. 


Judges present— 


THE LORD JUSTICE-CLERK (Lorp Minto). 
Lorp AUCHINLECK. 

Lorp ALEMOOR. 

Lorp Kamgs. 

Lorp PITFOUR. 

LorpD COALSTON. 


Counsel for the Crown— 


The Lorp ADvocaTE (THoMAS MILLER). 

The SoLiciror-GENERAL (JAMES MONTGOMERY). 
Sir Davin DALRYMPLE. 

Patrick Murray, Esq. 

Davip KENNEDY, Esq. 


Agent— 
JoHn Davipson, Esq., W.S. 


Counsel for the Defence— 


ALEXANDER LOCKHART, Esq. 
Davip GRAEME, Esq. 
Davip Rag, Esq. 

ANDREW CROSBIE, Esq. 
Henry Dunpas, Esq. 


Agent— 
JAMES SmyTH, Esq., W.S. 


INDICTMENT. 


Curia Justiciara, S. D. N. Regis, tenta in Nova Sessionis 
Domo de Edinburgh, quinto die mensis Augusti, mille- 
simo septingentesimo sexagesimo quinto, per Honorabiles 
Viros Dominum Gilbertum Elliot de Minto, Baronetum, 
Dominum Justiciarum Clericum, Alexandrum Boswell de 
Auchinleck, Andream Pringle de Alemoor, Henricum 
Home de Kames, Jacobum Ferguson de Pitfour, et 
Georgium Brown de Coalston, Commissionarios Justiciaria 
S. D. N. Regis. 


Curia legitime affirmata. 
Intran. 


Karnaring Nairn, widow of the deceased Thomas Ogilvie of 
Eastmiln in the county of Forfar; 


AND 


Patrick Ocitviz, Lieutenant of the eighty-ninth regiment of 
foot, brother-german of the said deceased Thomas Ogilvie ; 


Both now prisoners in the Tolbooth of Edinburgh; pannels: 


Indicted and accused at the instance of Thomas Miller of 
Barskimming, Esq., his Majesty’s Advocate, for his Majesty’s 
interest, for the crimes of incest and murder, in manner men- 
tioned in the criminal indictment raised thereanent, bearing, 
that whereas, by the law of God, and the laws of this and 
all other well-governed realms, the crime of incest, committed 
betwixt a man and the wife of his brother-german, especially 
when such crime is committed within the dwelling-house of 
the injured husband, where the offenders were cherished and 
entertained by him with confidence and trust, is a heinous 
crime and most severely punishable; and particularly, by an 
Act passed in the Parliament of Scotland in the year one 
thousand five hundred and sixty-seven, being the first Parlia- 
ment of King James the Sixth, chap. 14, intitled, ‘‘ Anent 
them that commits incest,’’ it is statuted and ordained, ‘‘ That 
quhatsumever person or persones that committes the said 
abhominable cryme of incest, that is to say, quhatsumever 
person or persones they be that abuses their bodie with sik per- 
sones in degrie, as God in his Word has expresslie forbidden, in 
ony time cumming, as is contained in the XVIII. chapter of 
Leviticus, fall to be punished to the death ’’: and also whereas, 
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by the same holy law of God, and by the laws of this and every 
other well-governed realm, all wilful homicide or murder, 
especially when perpetrated by poison, and above all, when 
such murder is committed under trust, or upon a person to 
whom fidelity and affection are due by the most sacred ties, 
is also a crime of the most heinous and atrocious nature, and 
severely punishable: yet true it is, and of verity, that the said 
Katharine Nairn and Patrick Ogilvie, shaking off all fear of 
God and regard to the laws, have presumed to commit, and 
are guilty, actors, art and part of both, or one or other of the 
said heinous crimes of incest and murder, aggravated as afore- 
said: in so far as, the said Katharine Nairn having been 
married to the said deceased Thomas Ogilvie in the month 
of January last, in this present year one thousand seven hun- 
dred and sixty-five, and the said Patrick Ogilvie having about 
that time returned from abroad, and taken up his residence 
at the house of Eastmiln, belonging to the said deceased Thomas 
Ogilvie his brother, in the parish of Glenylla and county of 
Forfar, the said Katharine Nairn did, soon after her said 
marriage, alienate her affections from her said husband, and 
fall into a course of indecent familiarities with the said Patrick 
Ogilvie, which soon became the subject of observation and 
regret to her unhappy husband, and to her friends and family; 
and notwithstanding repeated admonitions given to the said 
Katharine Nairn, and to the said Patrick Ogilvie, by the said 
Thomas Ogilvie and their other relations, to abstain from 
such indecent familiarities, they obstinately persisted therein, 
frequently retired together, and continued in private for a con- 
siderable time, as well in the fields as within the house of East- 
miln, and in other houses and places of that neighbourhood ; 
and the said Katharine Nairn and Patrick Ogilvie, yielding 
to their inordinate desires, did, after the said marriage, viz. 
in the months of January, February, March, April, May, and 
June, all last past, and before the twelfth day of that last 
month, at different times, and in one or other of the rooms 
of the house of Eastmiln, and in the outhouses adjacent thereto, 
lie together, and abuse their bodies with one another, and 
thereby they and each of them committed the abominable crime 
of incest; and their indecent conduct having at last become 
the subject of observation and just censure, not only to the 
said deceased Thomas Ogilvie and his family, but to the neigh- 
bourhood, the said Patrick Ogilvie was, on that account, dis- 
missed by the said Thomas Ogilvie from his house, on or about 
the twenty-third day of May last; and the said Katharine 
Nairn did, upon that occasion, and thereafter, express her re- 
sentment against her husband, by the most outrageous 
behaviour; and before the said Patrick Ogilvie left the said 
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house, or soon after, he and the said Katharine Nairn did 
treacherously and wickedly conspire to murder the said Thomas 
Ogilvie by poison; and, upon different occasions, the said 
Katharine Nairn signified this her wicked purpose to Anne 
Clark, daughter of the deceased Allan Clark officer of excise, 
who then lived in family with her, and informed her, that the 
said Patrick Ogilvie had undertaken to provide the poison, 
which she did not then believe either of them capable of, 
and endeavoured to divert the said Katharine Nairn from such 
wicked thoughts; but, instigated by the temptations of the 
devil and of their own wicked hearts, the said Katharine Nairn 
and Patrick Ogilvie persisted in their wicked conspiracy ; and 
from the time the said Patrick Ogilvie was dismissed from his 
brother’s house, he and the said Katharine Nairn carried on 
a secret correspondence by letters, and had private meetings 
together for the purpose of concerting the perpetration of their 
wicked design; one of which letters, without a date, and un- 
signed, but of the handwriting of the said Katharine Nairn, 
will be produced in evidence against them, and will be lodged 
in the hands of the clerk of the High Court of Justiciary, 
before which they are to be tried, that they may see the same; 
and, for accomplishing the murder so concerted betwixt them 
as aforesaid, the said Patrick Ogilvie did, about the latter 
end of May last, repair to the burgh of Brechin, in the county 
aforesaid, and there bought and received from James Carnegie, 
surgeon in that burgh, a small phial glass of laudanum, which 
he pretended was for his own health, and about half an ounce 
or more of arsenick pulverised, and put up in three or four 
different dozes, in separate paper-covers, pretending that he 
had occasion for that poison, in order to kill some dogs, which 
destroyed the game in that part of the country where he resided. 
And the said Patrick Ogilvie brought the said poison to Alyth, 
within a few miles of Eastmiln, where he arrived upon or 
about Monday the third day of June last, at the house of 
Andrew Stewart merchant there, his brother-in-law ; and, upon 
the day following, he did there receive a letter from the said 
Katharine Nairn, which, by her orders, was delivered to him 
in private, by Elizabeth Sturrock her servant, to which he 
returned an answer that same day with the said Elizabeth 
Sturrock, by a letter, with injunctions to deliver it privately 
to the said Katharine Nairn; which was done accordingly: and, 
upon the day following, being the fifth day of June, the said 
Andrew Stewart having had occasion to go to the house of 
Eastmiln, he, the said Patrick Ogilvie, did send with him 
two small phial glasses, one of which he said contained 
laudanum, and a paper with directions about the manner of 
using it; and also a packet which he said contained salts, and 
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a letter closed with a wafer, and likewise sealed with wax, 
addressed to the said Katharine Nairn at Eastmiln, and he 
informed the said Andrew Stewart, that these were medicines 
for the use of the said Katharine Nairn herself, and desired 
him to deliver them and the letter privately into her own hands: 
and the said Katharine Nairn, having been previously advised 
by the said Patrick Ogilvie, that he was to send the poison 
by the said Andrew Stewart, watched his arrival at the house 
of Eastmiln, and, upon his coming there, conducted him into 
a private room, and received from him the above particulars, 
which she presently locked up in a drawer alongst with the letter, 
without reading the same; and, in this manner, or by some other 
conveyance to the prosecutor unknown, the arsenick bought 
by the said Patrick Ogilvie as aforesaid, was conveyed by him 
to, and received by the said Katharine Nairn, at the house of 
Eastmiln: and the said Andrew Stewart having, some time after 
his arrival there, discovered to the said Anne Clark, that he 
had brought some medicines from the said Patrick Ogilvie, 
which he had delivered to the said Katharine Nairn, Anne 
Clark did thereupon disclose to the said Andrew Stewart, and 
to Isobel M‘Kenzie the mother of the said Thomas Ogilvie, 
her apprehensions of danger to the said Thomas Ogilvie’s life; 
and all these persons, or some of them, did that night advise 
and caution the said Thomas Ogilvie, to take no meat or 
drink from his wife, except what he saw others taking; and 
some time that same night, the said Katharine Nairn said 
to the said Andrew Stewart, she wished her husband was 
dead; and the said Thomas Ogilvie did that same night sup 
with the said Katharine Nairn his wife, and the other persons 
above-named, in his ordinary state of health, and went to 
bed at the usual time of night, having been abroad the pre- 
ceding day: that next morning, the sixth day of June, or one 
or other of the days in the beginning of that month, breakfast 
was set in the parlour earlier than usual, and the said Thomas 
Ogilvie not having then got out of bed, the said Katharine 
Nairn filled out the first of the tea in a bowl, which she said 
she was going to carry up to the laird, meaning her husband; 
and accordingly left the parlour with the said bowl in her hand; 
but instead of carrying it straight to her husband, she went 
into a closet adjoining to his bedroom, where she remained for 
some time, and there wickedly and feloniously mixt the arsenick 
which she had received as aforesaid, or some other deadly poison, 
into the said bowl of tea, which she afterwards carried to her 
husband, and pressed him to drink the same, which he accord- 
ingly did: and soon after he rose from bed, went abroad, con- 
versed with some of his tenants and servants, and then appeared 
to be in his ordinary state of health; but before he got back 
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to the house, and within the space of an hour or thereby after 
he had drunk the said bowl of tea, he was seized with a violent 
reaching and vomiting, and having got into the kitchen, he 
continued there for some time in great distress, upon which 
he was helped up to his own room, and laid in bed, where he 
remained reaching, vomiting, and purging with such violence, 
that he sometimes appeared convulsed; and, in the intervals of 
his distress, he did say to his friends, and others about him, 
that he had been poisoned by the said bowl of tea which he 
had got from his wife; and he having called for water to 
drink, which was brought up to the room by Anne Sampson 
his servant-maid, in the same bowl, or one like to that out 
of which he had drunk the tea, he said, ‘‘ Damn that bowl, 
for I have got my death out of it already,’ and ordered her 
to bring up the water in the tea-kettle, for he would drink 
out of nothing else; and having continued in the situation 
above-described for several hours, his tongue swelled, and his 
mouth became so parched and dry, that he could scarcely speak ; 
and, during his illness, tho’ from the beginning very alarm- 
ing, the said Katharine Nairn not only endeavoured to hinder 
his friends and neighbours to have access to him; but when 
she was pressed, by the said Andrew Stewart, to send for a 
surgeon, she obstinately resisted that proposal till near sunset, 
when the said Thomas Ogilvie her husband, appearing to be 
then very low and near his end, she sent a servant on horse- 
back to bring Peter Meik surgeon at Alyth, who accordingly 
came with all dispatch; but, before his arrival, her husband 
was dead, having died in the night betwixt the sixth and seventh 
days of June last, or upon one or other of the days or nights 
in the beginning of that month: and from the symptoms of 
his disorder, and whole circumstances of the case above re- 
cited, it evidently appears that he died of the poison which 
was mixed and given to him, by the said Katharine Nairn, 
in the bowl of tea as above-mentioned. And some days there- 
after, when it was proposed to inspect the dead body, she 
Katharine Nairn appeared like one distracted, and cried out, 
‘¢ What will Idol’? And the said Patrick Ogilvie being advised 
of the death of the said Thomas Ogilvie his brother, to whom 
he is heir, in case the said Katharine Nairn be not with child, 
he immediately came to Eastmiln, took up his residence there, 
and gave the necessary orders for the interment. And the 
said Katharine Nairn and Patrick Ogilvie, having been appre- 
hended there and committed to the prison of Forfar, by George 
Campbell, Esq., Sheriff-Substitute of that county, as guilty 
of the murder of the said Thomas Ogilvie, and examined by 
the said Sheriff-Substitute upon the fourteenth and fifteenth 
days of June last, did each emit two several declarations, which 
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were subscribed by each of them, and by the said Sheriff-Sub- 
stitute; which declarations are to be used in evidence against 
them upon their trial, and shall be lodged in the hands of the 
clerk of the said Court of Justiciary, that they may have 
access to see the same: and another examination of the said 
Patrick Ogilvie, taken before James Balfour, Esq., Sheriff- 
Substitute of the county of Edinburgh, upon the twenty-second 
day of the said month of June last, and subscribed by him 
and the said James Balfour; and also an examination of the 
said Katharine Nairn, taken before the said James Balfour, 
upon the twenty-fourth day of the said month of June last, 
and subscribed by him, will likewise be produced in evidence 
against them in the course of their trial, and will in like manner 
be lodged in the hands of the clerk of the said Court of 
Justiciary, that they may have access to see the same. At 
least, at the time and place aforesaid, the said Thomas Ogilvie 
was murdered or died by poison, wilfully administrated to him; 
and of which murder or poisoning the said Katharine Nairn 
and Patrick Ogilvie, and each of them, or one or other of 
them, are guilty, actors, or art and part. All which, or part 
thereof, or that they were guilty of the crime of incest above 
charged against them, being found proven by the verdict of 
an Assize before the Lords Justice-General, Justice-Clerk, and 
Commissioners of Justiciary, they, and each of them, ought to 
be punished with the pains of law, to the terror of others from 
committing the like in time coming. THomas MILumr. 


LIST OF ASSIZE. 


Sir James Clark of Pennycuik 

Sir Alexander Gibson of Pentland 
Sir Robert Morton of Gogar 
Thomas Trotter of Mortonhall 
George Warrender of Burntsfield 
John Howieson of Braehead 

John Borthwick of Cruikston 
James Forrest of Commiston 
Alexander Muirhead of Linhouse 
Hugh Dalrymple of Fordel 

John Wightman of Maulslie 

John Christie of Baberton 

Adam Cuningham of Bonnytoun 
Thomas Brown of Braid 
Alexander Sheriff of Craigleith 
James Finlay of Wallyford 
Alexander Gibson of Cliftonhall 
James Linn of Gorgie 

Sir Robert Dalziell of Binns 
Thomas Sharp, younger of Houston 
Robert Ramsay of Blackcraig 
John Paterson of Kirkton 

David Dundas, younger of Newhalls 
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James Dallas, younger of Parklie 

Henry Cochran of Barbachlaw 

Sir George Suttie of Balgonie 

Sir John Hall of Dunglass 

Sir John Sinclair of Stevenson 

John Henderson of Liston 

William Hay of Lawfield 

Charles Hay of Hopes 

Richard Newton of Newton 

James Hume of Gemmelshiells 

Alexander Wedderburn of St Germains 

William Ramsay of Preston 

Oliver Colt of Auldham 

John Forrest senior, merchant in Edinburgh 

William Callender merchant there 

Ralph Dundas merchant there 

John Fordyce merchant there 

Daniel Seton merchant there 

George Chalmers merchant there 

William Ramsay merchant there 

Gavin Hamilton bookseller there 

Archibald Wallace merchant there. 
Gis. Euiort. 
ALEX. BOSWELL. 
AND. PRINGLE. 
Gro. Brown. 


LIST OF WITNESSES. 


* The witnesses so marked were examined for the Prosecutor. 


. *George Spalding of Glenkilrie 


Bethia Nairn his spouse 

*Andrew Stewart merchant in Alyth 
Martha Ogilvy his spouse 

*James Carnegie surgeon in Brechin 


. *Gilbert Ramsay surgeon in Coupar of Angus 


*Peter Meik surgeon in Alyth 


. *Dr John Ogilvy physician in Forfar 
. *Lieutenant George Campbell late of the 89th regiment of foot 
. *Patrick Dickson merchant in Brechin 


The Reverend Mr Thomas Masson minister of Glenylla 
Catherine Gruer relict of M‘Kenzie, late servant in Eastmiln 


. *James M‘Kenzie session-clerk of Glenylla 


James Rattray of Kirkhillocks 
Anne Robertson his spouse 
William Clark of Holemerry, one of the elders of the parish of 


Glenyll 


a 
. *Elisabeth Sturrock late servant to the deceased Thomas Ogilvy 


of Eastmiln 


. *Anne Sampson late servant to the said deceased Thomas Ogilvy 


of Eastmiln 


. *Alexander Lindsay late servant to the said deceased Thomas 


Ogilvy of Eastmiln 


. *Katharine Campbell late servant to the said deceased Thomas 


Ogilvy of Eastmiln 
John Guthrie in Dalnakebock, late servant to the said deceased 


Thomas Ogilvy of Eastmiln 
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Anne Robertson late servant to the said deceased Thomas Ogilvy 
of Eastmiln 

John Rattray servant to John Robertson of Cray 

Margaret Downie servant to William Ker writer in Forfar 

Jean Low servant to William Gorty taylor in Forfar 


. *Anne Clark daughter to the deceased Allan Clark officer of excise 


*George Campbell of Carsegownie, Esq. 


. *Mr John Ure sheriff-clerk of Forfar 


Patrick Orr writer in Forfar 

Fergus Fergusone residenter in Kirkton of Glenylla 

Margaret Rait his spouse 

. William Shaw residenter at Little Forter in the parish of Glenylla 
. *John Gilloch wright in Dalnakebock 


. *Mr James Balfour of Pilrig, advocate, sherifi-substitute of Edin- 


burgh 
. *William Dunbar writer in Edinburgh 
William Campbell writer in Edinburgh 
James M‘Niccol in Newton of Glenylla 
John Hall portioner of Achlish 


. *James Millam tacksman of the Eastmiln of Glenylla 


James Dougal surgeon in Kirriemuir 
Mr. Laurence Brown minister at Lintrethan 
Andrew Murison one of the macers of Justiciary 
Charles Copland messenger in Edinburgh 
. *David Rattray younger in Cammock in the parish of Glenylla 
. *John Lamar in Craigendeach in the said parish 
Alexander Barnet in Cammock in the said parish 
Helen Murray spouse to the said Alexander Barnet 
. *James Barnet son to the said Alexander Barnet 
Alexander Reid writer in Edinburgh 
David Spalding of Whitehouse 
Alexander Reid tenant in Ennoch in Glenkilrie 
John Tudhope residenter at Guardwell in the parish of Libberton 
Isobel Farquharson his spouse 


Tudhope relict of Knight, and daughter to 
the said John Tudhope, residenter near Dean 
rs Dallas spouse to Gibb coachmaster in 
Canongate 


Dr William Cullen physician in Edinburgh 

James Russel surgeon in Edinburgh 

. *Robert Smith surgeon in Edinburgh 

James Rae surgeon in Edinburgh 

William Forrester or Froster tenant in Eastmiln 

John Turnbull writer in Edinburgh 

John Stewart writer in Edinburgh 

Isobel M‘Kenzie relict of the deceased Thomas Ogilvy of Eastmiln, 
and mother to the deceased Thomas Ogilvy last of Eastmiln 

Dr John Rutherford physician in Edinburgh. 


LIST OF THE WRITINGS AND OTHER PARTICULARS TO BE 


ADDUCED IN EVIDENCE. 


The bottle of Laudanum mentioned in the indictment 
The declarations therein mentioned 
The letter therein mentioned 


A 
A 


letter from Katharine Nairn the pannel to the deceased Thomas 
Ogilvy, dated, Glenkilry, Weensday 

letter from Katharine Nairn the pannel to the said Thomas Ogilvy, 
dated, Glenkilry, Jany 4th 1765. 
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The said indictment being read over to the pannels in open 
Court ; and they being severally asked, What they had to say 
against the same? they answered, They were not guilty. 


Debate on the Relevancy. 


Dunpas, for Katharine Nairn, the pannel, repeated the signed 
defences; and represented that, in 1764, the now deceased 
Thomas Ogilvie of Eastmiln, a gentleman rather advanced in 
years, of a tender constitution, and possessed of a very small 
fortune, made his addresses to this unfortunate pannel (then 
scarce nineteen years of age), in proposals of marriage: which, 
contrary to the opinion of her friends, by reason of the small- 
ness of his fortune, she accepted of from principles of pure 
love and affection: and the marriage being accordingly cele- 
brated in the beginning of January last 1765, was dissolved, 
by Mr. Ogilvie’s death, upon the 6th of June last; when the 
affections she had conceived for her husband can scarce be sup- 
posed to have had time to cool or subside. 

Notwithstanding of which, it is her now very singular 
misfortune to be indicted and accused, at the instance of His 
Majesty’s advocate, upon the information of Alexander Ogilvie, 
her husband’s youngest brother, as guilty of two of the most 
enormous crimes known in the law: first, the crime of incest, 
which she is charged to have committed with Lieutenant Patrick 
Ogilvie, her husband’s immediate younger brother; secondly, 
the crime of murder, committed upon the person of her said 
husband, by poison administered to him. 

Her parentage, education, age, sex, character, and 
behaviour, in that stage of life previous to her marriage, when 
female passions are most powerful and predominant, which 
she flatters herself will be attested by persons of the greatest 
honour and probity, render it highly incredible, that any person, 
not hardened and inured to every species of wickedness, lost 
and abandoned to every principle of virtue, should at once 
plunge into crimes of so deep a dye. 

Conscious of her innocence, she wishes for nothing more 
ardently than a fair and impartial trial, as the only means 
of reparation that can be made to her injured character, so 
much traduced; and which, in the event, she is hopeful, 
will appear to be the result of the most inveterate rancour, 
hatred, and deadly malice, conceived against her by one of 
her own sex, a person of most flagitious life, and abandoned 
character ; and who, she is now told, is the principal evidence 
meant to be used against her. 

Since her imprisonment, no endeavours have been spared to 
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impress the public with sentiments of her guilt, by publica- 
tion of many false, malicious, and wicked reports, industriously 
propagated to the prejudice of her general character. 

But she rejoices in the appeal she will soon be able to make 
to the world, to her judges and jury, to vindicate her from the 
charge of those horrid crimes with which she stands now 
arraigned. At the same time, as she cannot know what false 
evidence may be produced against her, self-preservation re- 
quires, that she should not pass over any material objection 
to the form of this indictment. 

And, in that view, she objects to that article of the indict- 
ment which charges the crime of incest, said to have been 
committed in one or other of the rooms of the house of East- 
miln, and outhouses adjacent thereto, at different times, in 
January, February, March, April, May, and June, all last past, 
and before the 12th day of that last month; that is, in other 
words, from the day of her marriage till the sixth day after her 
husband’s death. 

She takes no exception to the generality of the places charged 
where this crime should have been committed, viz. ‘‘ in one 
or other of the rooms of the house of Eastmiln, and outhouses 
adjacent thereto ’’’; though she is advised that, after so full 
a precognition as she is told has been taken, by examination 
upon oath of every person that could be supposed to have the 
least knowledge in these matters, at which none were allowed 
to be present upon her part, the places where this supposed 
crime is said to have been so frequently repeated should have 
been specially condescended upon, and described. But she is 
advised, and humbly submits it to the consideration of her 
honourable judges, and the impartial world, that a most un- 
becoming and improper latitude has been taken, in charging the 
time of the commission of this supposed offence, comprehending 
the whole space, every hour, day, week, and month, from the 
period of her marriage, to her husband’s death, and even while 
he was lying a corpse, before his interment on the 12th of 
June. 

The disadvantages to which she must necessarily be exposed, 
in making her defences against so general a charge, are too 
obvious to need illustration, and therefore she does humbly 
insist, that this branch of the indictment cannot be sustained, 
or admitted to proof. 

But if, contrary to expectation, the same shall be sus- 
tained, she proposes, by undeniable evidence, to traverse and 
redargue every material circumstance charged in the indict- 
ment, as well with regard to this ag the other crime with 
which she is accused; and, without departing from any other 
defences which may occur to her counsel, the great lines of 
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those facts which she proposes to prove will be these 
following. 

Ist. That she accepted of Mr. Ogilvie for her husband, con- 
trary to the opinion of her friends, out of pure love and affec- 
tion: that Mr. Ogilvie, before his marriage, was, and con- 
tinued thereafter, so long as he lived, to be of a tender con- 
stitution: that he had repeated and violent attacks of internal 
disorders, cholic-pains, convulsions in his bowels, &c., in so 
much that he was not only looked upon to be in a dangerous 
way, but, having had some violent attacks recently before his 
actual death, gave himself up for lost; and both the day and 
the night before he actually died had such violent returns of 
these disorders, that he thought himself dying, and resolved 
to have sent for a physician at many miles distance. 

2nd. That the pannel herself, soon after her marriage, did 
likewise fall into a bad state of health, costive in her body, 
and restless in the night, which obliged her frequently to take 
small doses of salts and laudanum. 

3rd. That Lieutenant Patrick Ogilvie, her husband’s 
younger brother, the supposed associate in the crimes charged, 
having returned from: the East Indies, broken and shattered 
in his constitution, much about the time of the pannel’s mar- 
riage, came to pay his first visit to his brother, and for some 
time had his principal residence in his brother’s house; whereby, 
and by means of his near relation, he distinguished a becoming 
friendship and intimacy with the pannel, his sister-in-law. 

4th. That the pannel having inadvertently allowed herself 
to run short of the salts and laudanum she used to take, and 
having occasionally mentioned this in the hearing of Lieutenant 
Ogilvie, he told her, that as these were medicines which he 
himself had been advised to use, he had brought home, in his 
chest, a small quantity of laudanum, and a parcel of salts, of 
the very best quality; and that, if she pleased, he would send 
her a small phial of the laudanum and a few doses of the salts, 
how soon his chest, in which they were, should arrive from 
Dundee. She accepted of the offer; and did accordingly, some 
time after, receive from him, by the hands of Andrew Stewart, 
brother-in-law to Eastmiln, who came to Eastmiln on an occa- 
sional visit, a small phial of laudanum, and two doses of salts ; 
and which are supposed to be the particulars alluded to in this 
indictment, as the doses of poison said to be secretly conveyed 
to the pannel. 

5th. That Alexander Ogilvie, the younger brother of her 
husband, had, about the beginning of this year 1765, inter- 
married with a woman of the lowest rank, the daughter of a 
common porter in Edinburgh, which gave great offence to 
his two brothers; and the pannel does not doubt, but she might, 
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upon occasion thereof, have expressed her sense and feeling 
of the reproach thereby brought upon their family. Of which 
the said Alexander Ogilvie having got intelligence, this, joined 
with the disappointment in the expectation he had conceived 
of the succession to his brother’s estate, he from thenceforward 
entertained a most groundless resentment against the pannel, 
the innocent cause of that disappointment; and took every occa- 
sion to publish the most scandalous falsehoods, calculated to 
create a misunderstanding between her and her husband. 

6th. That for some time before the said Alexander Ogilvie’s 
marriage, he had cohabited, in a most unbecoming manner, 
with Anne Clark, a cousin-german of the family; a woman of 
the most infamous character, and who, for a course of years, 
had lived as a common servant-maid, in one of the most notori- 
ous stews or lewd houses in Edinburgh, and other houses of 
bad fame, till at length she took up her residence with the 
said Alexander Ogilvie. 

7th. Anne Clark’s relation to Mr. Ogilvie’s family fur- 
nished Alexander Ogilvie with a pretence of sending her over 
to Eastmiln, to pass some weeks there, and to endeavour, by 
every possible means, to bring about a reconcilement between 
Mr. Ogilvie and his brother Alexander. In this view, she at- 
tached herself at first to the pannel, thinking by her means to 
have some influence with Mr. Ogilvie himself; till at length, 
finding they were both equally averse to have any further corre- 
spondence, either with Alexander or his wife, she fell to work 
in another way; quarrelled with the pannel; made her court 
to Mr. Ogilvie; and, first by dark insinuations, thereafter more 
explicitly, endeavoured to instill into Mr. Ogilvie’s mind sus- 
picions of the pannel’s virtue, and of a criminal intimacy between 
his brother the Lieutenant and her; and that they had even 
gone the length to form a scheme to deprive him of his life, 
by poison or otherwise; and these her pretended suspicions she 
communicated to the good old lady Mr. Ogilvie’s mother: the 
tendency of all which was, to operate a misunderstanding and 
separation betwixt Mr. Ogilvie and the pannel. 

8th. This diabolical contrivance happened unluckily, in 
point of time, to coincide with some differences that had arisen 
between Mr. Ogilvie and his brother the Lieutenant, in settling 
accounts about money matters; which having at length pro- 
duced high words, and put both brothers in a passion, Lieu- 
tenant Ogilvie declared he would stay no longer in a house 
where he had been so used, and was preparing to leave it 
directly, when Mr. Ogilvie, giving way to his passion, gave the 
parting blow by acquainting the Lieutenant of the information 
he had received of his familiarity with the pannel, his sister- 
in-law; by which Lieutenant Ogilvie justly enraged, having 
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peypnptonily insisted to know his author, Anne Clark came at 
last to be suspected as the author and propagator of this wicked 
and malicious story; and what afterwards happened, too fully 
justified the suspicion. 

9th. Lieutenant Ogilvie immediately left the house. Mr. 
Ogilvie soon cooled, and became sensible of the folly of his 
proceedings, and of the injury he had done, both to his wife 
and brother; as so abrupt a separation could not fail to put 
them in the mouth of the world. He therefore wrote to his 
brother the Lieutenant, pressing him most anxiously to return 
to the family; the pannel, as far as decency would permit, 
joined in the same request. 

10th. At this unlucky period was Mr. Ogilvie seized with 
a return of one of those violent disorders in his bowels and 
stomach. He had been almost dead the day before; he re- 
lapsed at night, complained much, thought himself a-dying, 
continued ill all night; finding himself easier, arose in the 
morning as usual; again turning bad, returned to bed, where 
he took a bowl of warm tea and biscuit; after which he made 
another effort, got up, put on his cloaths, went abroad to take 
the air, relapsed, fell a-vomiting, threw up a deal of bile, and 
expired about twelve that night. 

11th. The pannel’s behaviour upon that melancholy occasion 
was decent and becoming, expressive of the real sorrow and 
grief she felt. The tale that is told of her having administered 
the poison in a bowl of tea that morning, will be disproved in 
the strongest manner. She had none to administer; and every 
circumstance, as it is expected to come out on proof, will show 
that she had it not in her power so to have done, had she 
intended it; and that de facto none was administered. 

12th. Mr. Ogilvie’s corpse remained uninterred until the 
11th. It was viewed by physicians and surgeons of character 
and skill: the appearances were nothing but what is usual in 
natural distempers proceeding from various internal causes. 
A dissection of the body would easily have shown whether 
there had been poison in the case or not; and it was the 
duty of Alexander Ogilvie the informer, who had come to the 
house, and stopped interment for one day upon this very 
suspicion, to have caused the body to be laid open. This 
was not done; whereby the infallible means were lost of de- 
tecting the crime, if any was committed, and this unhappy 
pannel was deprived of the only infallible means of proving her 
innocence. 

These are the great lines of principal facts which the pannel 
proposes to prove: many others to the same tendency, will, it 
is expected, come out in leading the proof; and, she flatters 
herself, that these, with an intelligent jury, will be effectual 
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to detect the falsehood of this accusation, and to vindicate 
the character and innocence of an unfortunate young woman, 
whose present state, several months gone with child, renders 
her a very improper object to undergo a trial of this nature, 
which, from the accumulation of two capital crimes in one 
indictment, and the great number of witnesses given out in 
list, besides those to be adduced for her exculpation, must 
draw out to an immoderate length. : 


Crossin, for Lieutenant Patrick Ogilvie, pannel, repeated his 
signed defences; and represented, that the said Lieutenant 
Patrick Ogilvie having obtained a commission in the regiment, 
he behaved in the execution thereof in a proper and inoffensive 
manner; and being ordered along with his regiment to the 
East Indies, he remained there till his health obliged him to 
return home; when he came to the house of Eastmiln, where 
his brother resided, who was then about to be married to 
Katharine Nairn, the other pannel, and where he continued for 
some time with an inoffensive character, suitable to that which 
he had maintained in the regiment in which he had served, 
of which there are many officers ready to attest the character 
he held. 

About the time that the pannel Patrick Ogilvie returned 
home, and about the same time that the defunct Thomas 
Ogilvie of Eastmiln was married to Katharine Nairn, Alexander 
Ogilvie, the third and youngest brother of the family, married 
the daughter of one Rattray a porter, a person greatly inferior 
in rank to himself; and his relations, and immediate connec- 
tions, highly disapproved of the match, and alienated them- 
selves from him on that account. This marriage happened 
near about the time that the deceased Thomas Ogilvie was 
married to the pannel Katharine Nairn. 

_ There was one Anne Clark, who was related to the family 
of Eastmiln by the mother’s side. This woman had for several 
years resided as a servant in a house of dissolute reputation 
in Edinburgh, and which, as a house of bad fame, had regularly 
been visited by the constables. Some months, at least weeks, 
however, before the marriage of Alexander Ogilvie, she had 
cohabited with him in the same room and the same house; 
and after his marriage she had lived in his father-in-law’s house. 
In consequence of all which it may be persumed a very par- 
ticular intimacy had arisen between her and the said Alexander 
Ogilvie. é 

The friends of the family of Eastmiln had taken umbrage 
at the marriage of Alexander Ogilvie with the daughter of 
a common porter; he thought it necessary, therefore, to send 
some person to interpose as a mediator with that family; and 
the person he made choice of was Anne Clark. 
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Anne Clark was accordingly despatched to the house of 
Eastmiln. She was received, without suspicion, as a relation 
of the family; and, in that character, without inquiry into her 
former life and conversation, she was treated as an equal, and 
a gentlewoman. 

Such was the pretext of sending Anne Clark to the house 
of Eastmiln ; something deeper, however, seems to have been 
intended. The deceased Thomas Ogilvie of Eastmiln had for 
many years been subject to consumptive symptoms; he had 
been afflicted with ulcers in his bowels, which had been dis- 
covered at the distance of about five years before his death; 
ever after he had been in a valetudinary state; and there was 
reason to apprehend he would not be long-lived. The rela- 
tions of Mrs. Ogilvie, in particular, had shown some apprehen- 
sion, that by his premature death the provisions in her favour 
might be rendered ineffectual. The pannel Patrick Ogilvie was 
also in a bad state of health: he had been obliged to return 
from the East Indies, where he had been in service with his 
regiment, on account of his valetudinary habit: and, from the 
situation which the two elder brothers were then in, there is 
the greatest reason to believe, that Alexander Ogilvie had enter- 
tained the most sanguine hopes of succession to the estate; 
which, by the marriage of Thomas, and the return of Patrick 
for the recovery of his health, seemed likely to be disappointed. 

That issue should not be procreated between Thomas Ogilvie 
and Katharine Nairn his wife, and that Patrick Ogilvie should 
be obliged to betake himself to those inhospitable climates 
which he had left, and whose inclemencies had well-nigh already 
put an end to his life, seemed desirable objects in the eyes of 
Alexander Ogilvie. To promote dissension, therefore, between 
Thomas Ogilvie and his wife, and to alienate the mind of 
Patrick Ogilvie the pannel, from this country, seemed to have 
been the purpose for which Anne Clark was despatched from 
Edinburgh. As a relation of the family, she was received with 
implicit confidence at Eastmiln, particularly by the pannels, who 
were little aware what a snare was prepared for their unguarded 
confidence. 

Miss Clark had but a short time resided at the house at 
Eastmiln when she made it her business to sow dissension and 
animosity among all the members of the family. She endea- 
voured to inspire Mr. Ogilvie with jealousy towards his wife, 
and distrust towards his brother: and she was but too successful 
in her endeavours; Mr. Ogilvie, a sickly man, and too sus- 
ceptible of such impressions, was soon misled by the artful 
Miss Clark into a belief of what, if he had trusted his own 
judgment, he could never have supposed. f 

The period which was chosen to insinuate these jealousies 
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was remarkable. The pannel Lieutenant Patrick Ogilvie had 
some differences with his elder brother, concerning his patri- 
mony ; for a dispute had occurred about the balance of a bond 
of provision resting owing to Patrick Ogilvie. Miss Clark laid 
hold of that opportunity to propagate her malicious alledge- 
ances; and in the heat of a conversation which arose concern- 
ing the balance of this bond of provision, and what Thomas 
had done with it after he took it up from the custodier, first 
insinuated his apprehension of an improper intercourse between 
the two pannels. 

To minds already heated by a dispute concerning money 
matters, this incident served to add greater warmth. The two 
brothers parted with some animosity, the pannel Patrick de- 
claring his intention never to return to the house of Eastmiln. 

The intention of the pannel was, after visiting his friends 
in the country, as he had now tolerably recovered his health, 
to return to his military service in the East Indies; hoping, 
by means of this, to avoid both the jealousy of his brother, and 
the envy of his other relations. Though often solicited, there- 
fore, to return to his brother’s house, he kept always at a 
distance, from that day when he discovered the first symptom 
of jealousy. 

Mrs. Ogilvie, the other pannel, had for some time before 
this complained of bad health; and particularly she complained 
of want of sleep: on account of her complaints she had been 
in use to take salts and laudanum as medicines. In the 
hearing of the pannel she had expressed her desire to have some 
of these medicines; and as he, while at sea, had been in use to 
take both on account of his bad state of health, and in a 
short time expected one of his sea-chests would arrive, in which 
he had a quantity of both, he proffered to her to send her 
some laudanum and salts as soon as the trunk or chest they 
were in should be brought to the country: and she told him 
she would be obliged to him for them, as they were go ill to 
be had of a proper kind in that remote part of the country. 

After the pannel had left the house of Eastmiln in the manner 
above-mentioned, his trunk or chest came to hand: it was 
brought from Dundee by Andrew Stewart merchant in Alyth 
to his house; and was, in his presence, in the public shop, 
opened by the pannel; who has reason to believe, that the said 
Andrew Stewart observed both the salts and laudanum that 
were therein. But the quantity of laudanum proving very 
small, as a great part of it had been used during the voyage, 
the pannel found himself under the necessity of purchasing a 
small quantity of laudanum, in order to send as much as was 
requisite to Mrs. Ogilvie. He did accordingly buy a small 
quantity of laudanum for this purpose; which, together with 
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what he already had, he put into a phial, and with two doses 
of salts, which, in the presence of Andrew Stewart, he took 
out of the chest or trunk aforesaid, put up, and sent by the 
said Andrew Stewart, who was going on an occasional visit 
to see Eastmiln and Mrs. Ogilvie. 

__ What symptoms attended the deceased Mr. Ogilvie’s last 
illness, the pannel, not having been at the house of Eastmiln, 
cannot, from his personal knowledge, pretend to say. As far 
as he has been able to inform himself, however, he cannot 
discover, that there is the least evidence that he died by poison. 
Nor did the pannel, on any occasion, pretend to hinder a dis- 
section of the body, or any other means of discovery, whether 
the defunct had died of poison or not. On the contrary, he 
urged and insisted, that such trial should be made. And he 
having sent for a surgeon to inspect and open the body, the 
person whom he had dispatched express for that purpose, was 
privately stopped by Alexander Ogilvie, the younger brother, 
who is the person on whose signed information he was origin- 
ally committed to prison. 

Such are the material facts which the pannel apprehends he 
is called on to explain, in vindication of his good fame: and to 
these facts he subjoins the following defence, in terms of the 
statute. 

Ist. That the libel contains a cumulatio actionum in 
erieminalibus ; which is reprobated in law. 

2nd. That so far as relates to the incest, the libel is utterly 
vague and inconclusive, being destitute of all circumstances 
of time or place, or other requisites that can enable the pannel 
to make a pointed defence; and therefore ought not to pass 
to the knowledge of an assize. 

3rd. The libel, as far as respects the crime of poisoning, 
is utterly irrelevant qguoad this pannel. 


Locgxuart, for Katharine Nairn, Ran, for Patrick Ogilvie, 
Adhering to the defences severally proponed for them, repre- 
sented, That the indictment charges the pannels with incest com- 
mitted betwixt them, in the months of January and June, 
and intervening months, and before the 12th day of the said 
month of June: That the said Katharine Nairn, and the de- 
ceased Thomas Ogilvie were not married till the 30th day of 
the said month of January; and to instruct that, produces and 
oppones their contract of marriage, dated the 29th of January, 
and they were married the subsequent day. And _ therefore 
contended, That as to the month of January, the indictment 
could not go to proof, farther than as to the last day of that 
month. 

9nd. As the deceased Thomas Ogilvie died on the 5th of 
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June, the time interveening betwixt that and the 12th, were 
equally irrelevant, as incest could not be committed with the 
widow after the death of the husband, at least to infer the 
pains of law, which, in our practice, are generally meant the 
pains of death. 


Sir Davin Datrympie for the Prosecutor, answered, That 
cumulatio actionum criminalium, is established in the practice 
of the Justiciary Court; and in this case is particularly neces- 
sary and proper. That it is established in the practice of the 
Justiciary Court, is evident by the following examples, selected 
from many of the same nature which occur in the Books of 
Adjournal. 

16th February 1580. Andrew Glencorse indicted for poison- 
ing his wife, and for incest with his wife’s mother. 

6th September 1610. William Douglas of Lincluden, 
slaughter and treasonable theft, being a landed man. 

30th March 1638. Isobel Kailtie, notour adultery, and 
murdering two children born of the adulterous intercourse. 

30th March 1638. Andrew Harvie, art and part of the 
murder of Isobel Dalgleish, and of adultery with Helen 
Stevenson. 

27th July 1642. Margaret Cunningham, adultery and 
murder of the child born in the adultery. 

12th March 1645. John Gordon, bigamy, adultery, and 
theft. 

28th March 1646. Margaret Thomson, adultery and 
forgery. 

20th December 1649. James Wilson, incest with his wife’s 
daughter, and adultery with another woman. 

21st April 1664. John Swinton and Janet Brown, notour 
adultery and murder of Swinton’s wife. 

27th May 1665. Margaret Hamilton, adultery and murder 
of her husband. 

9th April 1670. Major Thomas Weir, fornication, adultery, 
incest, and bestiality. 

12th September 1678. Isobel Hay, adultery and murder 
of her adulterous child. 

15th January 1694. Doctor John Elliot, Daniel Nicolson, 
and Marion Maxwell, murder, falsehood, forgery, and notour 
adultery. 

9th November 1702. Margaret and David Myles, incest and 
child murder. 

9th November 1703. Mary Graham, incest with her father, 
and child murder. 

21st February 1706. Elisabeth Hunter, incest and 
adultery. 
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__As this ewmulatio actionwm criminalium is fully estab- 
lished by practice, so in this case it is particularly proper and 
necessary: the two crimes charged, incest and murder, are, 
from the circumstances of the charge, intimately connected ; 
and it is proposed in general to prove both by the same wit- 
nesses. ‘lio make separate trials for each crime would be 
oppressive to the witnesses, the jury, and the parties. It ig 
true that accusations for different crimes may be thrown into 
one libel, in such manner as to prove oppressive. Whenever 
this is attempted, the court will interpose; but not in order 
to prevent the trial of different crimes in one libel where 
nothing oppressive is meant, and where the expediency of the 
cumulatio actionum, is obvious. As to what is said, that the 
charge for incest is unintelligible or vague, it is answered, 
That it is laid in terms the most unexceptionable, in the ex- 
press words of an act of parliament; and surely the legislature 
must be presumed capable of conveying by words, a just idea 
of the crime which it meant to punish. As to what is said, 
that the libel for incest is vague, charging the crime as com- 
mitted in January and June 1765, and the interveening months, 
it is answered, That in all criminal indictments a latitude of 
this kind is allowed in practice; for witnesses may be distinct 
as to the circumstances of the crime charged, and yet may not 
be certain as to a day, or even as to a month. Indictments 
do generally comprehend the term of three months. In the case, 
the King’s advocate against Oliphant, 4th February 1736, a 
libel for a single act of sodomy, bearing two months in one 
year, and two in another, was held sufficiently articulated; 
and in that form was remitted to the knowledge of an assize. 
When an indictment contains the charge of a crime, which 
in its own nature is capable of frequent repetition, as incest 
is, a still greater latitude is allowed. Thus in the case of 
Forbes 1758, tried for corrupting young girls, an indictment 
was remitted to the knowledge of an assize, altho’ it bore 
that the crime was committed in some one or other of the 
months from May 1757, to April 1758, inclusive. If the 
pannel Mrs. Ogilvie was not married till the 30th of January 
1765, the charge of incest preceding that date will cease of 
course. If it shall be proved that she and Lieutenant Ogilvie 
defiled their bodies after the death of Eastmiln, it may not 
perhaps be capital incest by the act 1567, which refers to 
the 18th chap. of Leviticus; but it will nevertheless be incest 
punishable in law: and if no incest but what was committed 
after the death of Eastmiln should be proved, then the jury 
will find accordingly, and the court will adapt the punishment 
to the offence. As to what is said, that the murder by poison- 
ing ig not properly laid against Lieutenant Ogilvie, it is 
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answered, That the contrary appears from the tenor of the 
indictment. But altho’ this were not the case, yet he is charged 
as guilty art and part of that crime, which is in law a relevant 
indictment, and as such must be remitted to the knowledge 
of an assize. 


Interlocutor on the Relevancy. 


‘‘ The Lords Justice-clerk and Commissioners of Justiciary, 
having considered the criminal indictment raised and pursued 
at the instance of Thomas Miller of Barskimming, Hsq.; his 
Majesty’s advocate, for his Majesty’s interest, against 
Katharine Nairn widow of the deceased Thomas Ogilvie of 
Eastmiln in the county of Forfar, and Patrick Ogilvie Lieu- 
tenant of the eighty-ninth regiment of foot, brother-german 
of the said deceased Thomas Ogilvie, pannels, with the fore- 
going debate, repell the haill objections made to the form of 
the indictment; and find the said indictment relevant to infer 
the pains of law: But allow the pannels and each of them to 
prove all facts and circumstances that may tend to their ex- 
culpation or alleviation of their guilt; and remit the pannels 
with the indictment as found relevant to the knowledge of an 
assize.’” (Signed) Gms. Exuort, I.P.D. 


‘‘ The Lords Justice-Clerk and Commissioners of Justiciary 
continue the diet against the said Katharine Nairn and Lieu- 
tenant Patrick Ogilvie pannels, till Monday next, the twelfth 
instant, at seven o’clock in the morning; and ordain parties, 
assizers, witnesses, and all concerned, then to attend, each 
under the pains of law; and the pannels in the mean time 
to be carried back to prison.”’ 
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Second Day—6th August, 1765. 


Curia Justiciara 8. D. N. Regis, tenta in Nova Sessionis Domo 
de Edinburgh, fexto die Augusti, millesimo septingente- 
simo sexagesimo quinto, per Honorabiles Viros Dominum 
Gilbertum Elliot de Minto, Baronetum, Dominum Justiti- 
arilum Clericum, Alexandrum Boswel de Auchinleck, 
Andream Pringle de Alemoor, Henricum Home de Kames, 
Jacobum Ferguson de Pitfour, et Georgium Brown de 
Coalston, Commissionarios Justiciaria S. D. N. Regis. 


Curia legitime affirmata. 


The which day, there was a petition presented to the said 
Lords in the names of Katharine Nairn relict of the deceased 
Thomas Ogilvie of Eastmiln, and Lieutenant Patrick Ogilvie 
brother to the said Thomas Ogilvie, Humbly shewing, 

That the petitioners stood indicted before their Lordships, 
at the instance of his Majesty’s advocate, for the alledged 
crimes of incest and accession to the supposed murder of the 
said Thomas Ogilvie. 

That the petitioners had pleaded not guilty to this grievous 
accusation and were confident, that in the course of the trial 
their innocence would be fully vindicated to the satisfaction 
of the court and jury. 

That as the petitioners did assert, and had good reason 
to believe, that that prosecution took its rise from malice, 
and most false and injurious calumnies raised and propagated 
by persons, who, from most unjust views, have been desirous 
of ruining the petitioners; it was therefore highly necessary 
and just, that the petitioners, who were then to undergo that 
solemn trial for their lives, should be secured as far as pos- 
sible against every kind of influence, and undue practice that 
might, or could be used, upon witnesses to be adduced in that 
cause. 

That, among other misfortunes under which the petitioners 
laboured, they had been accused, by report, of endeavours to 
secrete material witnesses in that matter; and tho’ conscious 
of their innocence in that, as well as in other respects; yet 
several of the witnesses have on that, or some other account, 
been secured as prisoners in the Castle of Edinburgh. 

That, among these witnesses, was Ann Clark, designed 
daughter of the deceased Allan Clark officer of excise, who is 
now confined in the same room with two or more maid-servants, 
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who were in the house of Eastmiln at the time of Thomas 
Ogilvie’s death, and who would be most material witnesses 
for the petitioners in that cause. 

That the petitioners would make it appear, by uncontestible 
evidence, that the said Ann Clark was not only a person of 
the worst character and disposition, such as rendered her im- 
proper and inhabile to be received as a witness, but also, that 
she had entertained and expressed deadly malice and hatrea 
against both the petitioners; and that, in pursuance thereof, 
she had been the author and propagator of the false and 
malicious stories which had given rise to the present prosecu- 
tion. And, in fine, that she was in a combination to ruin 
the pannels, and as far as she could, to deprive them of 
their lives, as well as their reputation. 

That it would occur to their Lordships, that the petitioners 
were exposed to imminent danger by the said Ann Clark’s being 
constantly confined in the same room with other material 
witnesses, whose sex, station, and inexperience, tho’ other- 
wise honest and well inclined, might expose them to be in 
fluenced and prejudiced by the malicious endeavours of that 
artful woman. For these reasons, the petitioners were con- 
fident, that their Lordships would forthwith give orders for 
separating the said Ann Clark from the said other witnesses. 
Therefore praying, That it might please their Lordships forth- 
with to grant warrant to the Deputy-governor of the Castle 
of Edinburgh, or any other proper officer, to remove the 
person of the said Ann Clark from the room in which she was 
presently confined; or otherwise to separate her from the said 
maid-servants, and to keep her separate from them, or any 
other witnesses to be adduced against the petitioners in that 
present prosecution. According to Justice, &c. 

(Signed) Henry Dunpas. 
Dav. Raz. 


Edinburgh, 6th August, 1765. 
I, Tuomas Minter Esq., his Majesty’s Advocate, consent, 
That the prayer of the within petition be granted; but upon 
this express condition, that no person whatever be admitted 
or have access to any of the said three witnesses, except in 
presence of one or other of the officers of the court of Jus- 
ticiary, which their Lordships shall think proper to appoint. 

(Signed) Tuo. Mrusr. 


“The Lords Justice-clerk and Commissioners of Justiciary 
having seen and considered the foregoing petition, with the 
consent of his Majesty’s Advocate subjoined thereto, recom- 
mend to the Depute-Governor of the castle of Edinburgh, or 
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other proper officers, to cause remove the said Anne Clerk 
from the room where she and the other two women before- 
named are presently staying, into some other room in the said 
castle, until Monday next the twelfth day of August current; 
and also recommend as above, that care be taken that no person 
get access to any of the said three women, betwixt and that 
time, except in presence of Robert Auld writer or Andrew 
Murison macer of this court, or either of them.’’ 
(Signed) Gis. Exuior, I.P.D. 
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Third Day—12th August, 1765. 


Curia Justiciaria S. D. N. Regis, tenta in Nova Sessionis 
Domo de Edinburgh, duodecimo die Augusti, millesimo 
septingentesimo sexagesimo quinto, per Honorabiles Viros 
Dominum Gilbertum Elliot de Minto, Baronetum, Dominum 
Justiciarium Clericum, Alexandrum Boswel de Auchinleck, 
Andream Pringle de Alemoor, Henricum Home de Kames, 
Jacobum Ferguson de Pitfour, et Georgium Brown de 
Coalston, Commissionarios Justiciarie S. D. N. Regis. 


Curia legitime affirmata. 
Intran. 


Karuarine Nairn, widow of the deceased Thomas Ogilvie of 
Eastmiln, 


AND 


Parrick Ocinvie lieutenant of the eighty-ninth regiment of 
foot, brother-german of the said deceased Thomas Ogilvie, 


Both present prisoners in the Tolbooth of Edinburgh; pannels: 
Indicted and accused as in the former sederunt. 


The Interlocutor on the relevancy being read over to the 
pannels in open court, 


The Lords proceeded to make choice of the following per- 
sons to pass upon the assize of the said pannels, 


Sir James Clark of Pennycuick 

John Howieson of Braehead 

John Chrystie of Baberton 

Adam Cuningham of Bonnytoun 
Alexander Sherriff of Craigleith 

David Dundas, younger of Newhalls 

Sir George Suttie of Balgonie 

Charles Hay of Hopes 

William Ramsay of Preston 

John Forrest senior, merchant in Edinburgh 
George Chalmers merchant in Edinburgh 
Gavin Hamilton bookseller in Edinburgh 
Archibald Wallace merchant in Edinburgh 
John Borthwick of Cruikston 

Thomas Brown of Braid 


* 
. * 
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Evidence for Prosecution. 
- David Rattray 


The above assize being all lawfully sworn, and no objection 
in the contrary, 


His Majesty’s Advocate proceeded to call the following 
witnesses : 


Evidence for the Prosecution. 


Davin Rarrray younger in Cammock in the parish of 
Glenylla, aged forty-two, married, purged of malice and partial 
counsel, sworn, and interrogate, depones, That he lives in the 
neighbourhood of Eastmiln, and did hear it talked in the 
country, that Mrs. Ogilvie the pannel and Lieutenant Ogilvie 
the other pannel lived in too familiar a way, and walked out 
together with others in their company. That the Deponent 
himself once saw them at their walk, when there was no body 
with them, when they were leading other arm in arm, and at 
that time he saw the pannel Lieutenant Ogilvie kiss Mrs. Ogilvie 
the other pannel once. That this happened after the late 
Thomas Ogilvie of Eastmiln’s marriage with the pannel, and 
before his death ; cannot remember the precise time, but there 
was a storm on the ground then. That at the above-mentioned 
time the pannels were walking near the house of Eastmill, 
crossing the King’s high-way, when the witness saw as above, 
when he was no farther from them than the fourth part of 
a quarter of a mile; and that the pannels were in a hollow 
way when he saw Lieutenant Ogilvie give the other pannel 
one kiss as above. Causa scientie patet. And this is truth, as 
he shall answer to God. (Signed) Davm Rarrray. 

Grits. Exxior. 


Joun Lamar in Craigendeach in the parish of Glenylla, aged 
forty-seven, married, purged of malice and partial counsel, 
sworn, and interrogate, depones, That he lives very near East- 
miln, and has heard the clashing people of the country com- 
monly report, that the pannel Mr. Ogilvie liked Mrs. Ogilvie 
the other pannel too well; and that a dispute in the family 
of Eastmiln about that time arose, which took its rise, as was 
said, from a suspicion, that the two pannels liked each other 
too well. That upon this Mr. Ogilvie the pannel left the 
house of Eastmiln, as was reported, upon the above suspicion ; 
and it was even said in the country, that the two pannels loved 
one another too well. That the deponent himself knows, that 
Mr. Ogilvie the pannel went away from the house of Eastmiln, 
about a fortnight, as he thinks, before Eastmiln’s death, and 
the deponent saw him return to the house of Eastmiln the 
morning after Eastmiln’s death. That before Mr. Ogilvie the 
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pannel left Eastmiln’s house, the deponent has often seen the 
two pannels walking arm in arm, an their arms about each 
other’s neck. That he has seen them in that posture at their 
walk, even when Miss Clark and the Laird of Eastmiln him- 
self were in company, as well as when there was no body else 
with them. 

Depones, That the report of the love between the two 
pannels he did not hear in the country till after Lieutenant 
Ogilvie had left the house of Eastmiln as above; and that he 
never saw the pannel Mrs. Ogilvie till after her marriage. That 
since the marriage he has seen Dr. Alexander Ogilvie a brother 
of Eastmiln’s at the house of Eastmiln; and that Anne Clark 

a witness cited in this trial was there before him and at the 
same time. That the deponent’s house lies at about a quarter 
of a mile’s distance from Eastmiln’s house on the other side 
of the river, from whence it is easy to see any person who 
comes out or goes in to the house of Eastmiln. Causa scientie 
patet. And this is truth, as he shall answer to God. And 
depones he cannot write. (Signed) Gis. Exuior. 


James Barner, son to Alexander Barnet in Cammock, in 
the parish of Glenylla, aged fifteen years, unmarried, purged of 
malice and partial counsel, sworn, and interrogate. Dismissed. 


JoHN GittocH wright in Dalnakebock, aged twenty-six 
years, married, purged of malice and partial counsel, sworn, 
and interrogate, depones, That, about a fortnight after East- 
miln’s marriage, the deponent was sent for to the house of 
Eastmiln to put on some locks and brass-work upon a drawer. 
That accordingly the deponent went to the room where the 
drawers stood, in which room he saw the pannel Mr. Ogilvie 
lying in bed. That when he was so employed, Mrs. Ogilvie 
the pannel came to the room-door where the deponent was at 
work, she having heard him, as he supposed, at work. Upon 
Mr. Ogilvie the pannel observing her, he desired her to come 
in. That after having said to the deponent, John, are you 
begun? she went in and asked Mr. Ogilvie the pannel, What ! 
Are not you up yet? and then she went towards the bedside, 
where stood a little chest, upon which she sat down, and then 
they eat some sweet bread together, which had been got at a 
market. 

Depones, That he observed her hand about the bed-clothes, 
just upon Lieutenant Ogilvie’s breast; at which time she said 
to him, You are not poor, but pretty fat; but did not observe 
whether her hand was below the bed-clothes, or above. 

Depones, That when Mrs. Ogilvie the pannel was going out 
of the room, Lieutenant Ogilvie kicked up the bed-clothes with 

94 


Evidence for Prosecution. 

John Gilloch 
his feet, and threw them up, upon his body; upon which Mrs. 
Ogilvie said, Ah! you dog! and the deponent at that time 
saw so much of the said Lieutenant Ogilvie’s body, that he, 
the deponent, could judge whether he was a man or a woman. 
That, after breakfast, Mrs. Ogilvie came to where the deponent 
was at work, and gave him a dram; and Lieutenant Ogilvie 
being present, she gave him also a dram, for he was by that 
time dress’d. 

_Depones, That the week before Eastmiln’s death, the de- 
ponent went to Eastmiln to do some work. That when he was 
sawing, Elizabeth Sturrock then a servant in that family, came 
to the deponent, and asked him, If he knew which way the 
Laird had gone? he said, he could not tell. Upon asking her 
why she put such a question, she answered, That as Lieutenant — 
Ogilvie was expected at Eastmiln that day, she could wish the 
Laird and he might not meet. 

And depones, That he the deponent saw Eastmiln walk 
away from the house some time before. 

Depones, That on the evening of the day last mentioned, 
as the deponent was returning from his work, he saw Mrs. 
Ogilvie the pannel returning to Eastmiln, upon the road that 
leads from the Kirktoun to that place, and observed Mrs. Ogilvie 
and Anne Clark meet upon that road; and that same night he 
saw Mr. Ogilvie the pannel standing at the Kirktoun, which 
is not a quarter of a mile from Eastmiln. That, at the time 
above mentioned, when Lieutenant Ogilvie kicked up the 
clothes, and the Lady said to him, Ah! you daft dog! the 
deponent does not think she saw the condition the Lieutenant’s 
body was in, as she was then going out of the room. 

Depones, That while Mrs. Ogilvie was sitting upon the chest 
by Lieutenant Ogilvie’s bed, as above deponed to, the deponent 
could see Mr. Ogilvie’s breast from the posture he was then 
in. 

Being interrogate for the pannel, depones, That when he 
saw Mrs. Ogilvie the pannel upon the road from the Kirktoun 
returning to Eastmiln, as above deponed on, and Anne Clark 
upon the same road, that they were both walking towards 
Eastmiln, and Anne Clark foremost. Causa scientie patet. 
And this is truth, as he shall answer to God. 

(Signed) Joun GriiocH. 
Gis. Exxzror. 


Debate as to the Admissibility of Katharine Campbell. 


Katuarine CamMpBEtL, late servant to the deceased Thomas 
Ogilvie of Eastmiln being called; against adducing of whom it 
was objected, That she ought not to be received as a witness, 
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no execution being returned against her twenty-four hours 
before the diet of compearance, conform to the forms of court 
established. 2nd, That she bears ill-will and malice against 
the pannel Mrs. Ogilvie, having been dismissed. her service for 
theft; on which occasion she expressed resentment in strong 
terms, and swore revenge, which is offered to be proved 
enstanter. 


Sir Davin DatrympLe answered, on the part of his Majesty’s 
advocate, That the first objection ought to be repelled. The fact 
is, that this witness was given out in list with the others; 
but as she had gone into a distant part of Scotland, could not 

_ be cited by the messenger so soon as the other witnesses were. 
She was cited on the Saturday before the first diet of compear- 
ance; but the execution did not come up to Edinburgh till after 
that diet. Upon its being received, it was on Wednesday last 
in the forenoon given out to the agents for the pannels. 
The act 1672 ordains, that the list of witnesses be given out 
with the indictment, and this was done here; but no law 
requires that the executions should be returned into court 
twenty-four hours before the first diet of compearance: In the 
present case it was impossible that the execution could be sooner 
produced, and the pannels can suffer nothing by this; for they 
saw the name of the witness in list, and they have had more 
time for this purpose than they would have had, if the execu- 
tion had been given out twenty-four hours before the first diet 
of court, and then the relevancy had been determined and the 
proof taken at the same diet. 

As to the second objection, it ought also to be repelled. 
No particular condescendence has been made of malice or cause 
of malice at this time, and the witness will be purged of malice 
in the initials of her oath in common form; and therefore the 
objections ought to be repelled agreeable to the universal 
practice of the court. 


Objections to Witness Repelled. 


‘‘ The Lord Justice-clerk and Commissioners of Justiciary, 
having considered the foregoing objections and answers thereto, 
repell the objections, and allow the witness to be received ; 
reserving to the consideration of the court, whether or not any 
special expressions of malice and the cause thereof, that may 
be condescended on by the pannels in their exculpation, shall 
be admitted or not.” (Signed) Gits. Exuior, I.P.D. 


On pronouncing of which interlocutor, Mr. Alexander Lock- 
hart advocate, procurator for the pannels, protested for remeid 
96 


UR eT ae eth 


‘bine 7 cae dae Vim 


Ws ie Som SI ta Ce a pa. 
Jef oe Gor G 7 


Gp TE 


CAs 72 ae “65 
LL CS Drew of ee PLT, —— 
Lo oon JE Meee Za og if haever Lt 


of Met Act. oe a ee v4 é 


Ma besrwel 


Facsimile of Endorsement of Katharine Nairn’s Letter. 
(From the original MS. in the Justiciary Ofice.) 


eG 


Evidence for Prosecution. 


of law 3 and that any interrogatories he shall put afterwards 
to this or other witnesses, during the trial, shall not be deemed 
‘a passing from this protestation. 

It being represented to the court, That Katharine Campbell 
the witness before named, could speak the English language 
but very ill; and that an interpreter or interpreters would be 
necessary to interpret what she said in the Irish or Earse 
language into the English; and Robert Gray writer in Edin- 
burgh, and James Frazer writer to the signet having ap- 
peared, they were appointed to be interpreters, and gave their 
oaths as such de fidelz. 


And the said KatHarine CampBELL, aged twenty-seven 
years, unmarried, solemnly sworn, purged of malice and partial 
counsel, and examined, depones, That twenty days after the 
deceased Mr. Ogilvie of Eastmiln’s marriage with Katharine 
Nairn one of the pannels, she was sent by the lady Glenkilrie 
her sister to serve as a washer-woman at Eastmiln. That 
the deponent staid in that service for ten weeks. That about 
fourteen days, to the best of her remembrance, after she went 
there, the said deceased Mr. Ogilvie went from home, and as 
she heard, to Dunsinnan. That before Mr. Ogilvie went to 
Dunsinnan, she observed Lieutenant Ogilvie the pannel fre- 
quently kissing Mrs. Ogilvie the pannel, and showing a great 
fondness for her. That the deponent having said to Lieutenant 
Ogilvie the pannel, that she thought he showed too great fond- 
ness for his sister-in-law, and that it would not be worse if 
he showed less, the Lieutenant answered, that his brother 
desired him to be fond of her, to keep her cheerful in the 
beginning. 

Depones, That she saw the Lieutenant frequently holding 
the pannel Mrs. Ogilvie in his arms when he was kissing her. 

Depones, That when the deceased Mr. Ogilvie went to Dun- 
sinnan, the two pannels continued at Eastmiln. That the de- 
ponent made up beds for them in two separate rooms. That 
the room she made up for Mrs. Ogilvie was immediately above 
the kitchen, where the deponent slept. That before the 
deponent went to bed, her mistress called down to her, if she 
was not yet to bed; and that she thought, she saw the deponent 
have a light; the deponent answered, she was not yet gone 
to bed, but was going soon. That after the deponent had 
gone to bed, she heard the pannel Mrs. Ogilvie utter these 
words, O fy, fy; and that she heard the bed moving as if 
some body had been stirring in it. That the deponent upon 
this became under great terror, but thereafter fell asleep. That 
next morning when she went up stairs, she found the Lieu- 
tenant’s bed in the same state that she had made it up the 
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night before, and the bed no way discomposed as if one had 
lain into it. 

Depones, that some time before she went to bed, she went 
up to Mrs. Ogilvie’s room, where she saw the Lieutenant sitting 
with her. That the deponent proposed to mend the fire in 
the lady’s room, and to make a shake-down there, for the 
deponent’s lying there all night by her. That Mrs. Ogilvie 
desired the deponent to go to her own bed, for that she had 
no difficulty to sleep in a house by herself. 

Depones, That the cause of her being under the terror as 
above, was, that she thought the two pannels were then in 
bed together. 

Depones, That she made up Mrs. Ogilvie’s bed next morn- 
ing, which was much tossed and tumbled; but as Mrs. Ogilvie 
might have done this herself, the deponent did not, from the 
appearance of that bed, form her conjecture. 

Depones, That the kitchen where the deponent slept had 
no plaistered cieling, so that the smallest noise in the room 
above could be heard there. 

Depones, That there were two other servant-maids at East- 
miln at that time, to wit, Ann Samson and Elizabeth Sturrock. 

Depones, That she never heard, while she continued in East- 
miln, any circumstances happening between the two pannels, 
such as has been above described, except one night as before 
mentioned; and remembers particularly that the other nights 
that Eastmiln was at Dunsinnan, the Lieutenant’s bed in the 
morning had the appearance as if it had been slept in; and so 
had Mrs. Ogilvie’s. 

Depones, That she never spoke of what she heard the night 
above mentioned, to the best of her remembrance, till after she 
had left the house of Eastmiln, when she communicated the 
same to Lady Glenkilrie, the pannel Mrs. Ogilvie’s sister. 

Depones, That the deponent constantly slept in the kitchen 
alone, while EKastmiln was at Dunsinnan, and all the time she 
was in the service. 

Depones, That, while the deponent was in the service at 
Eastmiln, there was a sister of the Laird’s married in his 
house; after which the whole family went to Dunsinnan, and 
when they returned, all of them, except Eastmiln and his 
mother, expressed dissatisfaction with the deponent, but upon 
what occasion they never explained to her. 

And being further interrogate, depones, That the motion 
she heard in the room above her, deponed to above, she then 
thought was the motion of a man and woman in bed together, 
and such as a husband and wife have together; and that she 
would have been of this opinion, tho’ she had not seen the 
Lieutenant’s bed unruffled next morning. 
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And being interrogate by one of the jury, depones, That 
she always considered that it was Anne Clark who stirred up 
her mistress against her the deponent. 

And being specially interrogate, depones, That the night 
aforesaid when she heard the noise in the bed above described, 
she slept none till towards the morning; then fell asleep, 
awakened again in a fright, and told the old Lady Eastmiln 
that she was under terror, but did not explain the cause. 

Depones, That Anne Clark was not come to the family at 
the time the laird went to Dunsinnan, and she heard the noise 
as above in the bed. 

And being interrogate for the pannels, depones, That Anne 
Clark came to Eastmiln about a fortnight, to the best of the 
deponent’s remembrance, after the deponent came there. 

And further depones, upon the pannels’ interrogatory, That 
she did not hear the motion above mentioned, but at the time 
above deponed to, and did not hear these motions repeated 
at any other period that night. 

Further depones, That while she staid in the house, she 
made all the beds without the assistance of any of the other 
servants. 

And, upon recollection, depones, That she slept in the 
kitchen by herself ever till Anne Clark came to the house; but 
after she came, Elizabeth Sturrock slept in the kitchen with 
her the deponent. 

Depones, That Anne Clark met the Laird as he was going 
to Dunsinnan, and came to Eastmiln two nights before he 
returned. 

Further depones, That when she found Lieutenant Ogilvie’s 
bed in the state above described in the morning, as if no 
person had lain in it, it was about sun-rising. That she saw 
the Lieutenant come down stairs, and Mrs. Ogilvie the pannel 
was still in bed. That she made up Mrs. Ogilvie the pannel’s 
bed that same day, but after dinner. That when Eastmiln 
went to Dunsinnan, to the best of her remembrance, he staid 
away three nights, and came home the fourth. 

And upon the oath being read over to her, desired that 
it might be marked, That what is said of her having made up 
Mrs. Ogilvie’s bed in the morning, is a mistake, and impro- 
perly taken down, for that it was after dinner she made it up. 

Depones, That she never got any wages but a pair of shoes 
from Eastmiln; and that when she asked her wages, she was 
told by Mrs. Ogilvie the pannel, in presence of Anne Clark, 
Lieutenant Ogilvie, and the deceased Eastmiln, that she was 
well off that she got leave to go without wages; and that the 
deceased Eastmiln followed her, and desired her to return, 
which she did, and staid for a day; but that Mrs. Ogilvie next 
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morning turned her off. Causa scientie patet. And this is 
truth, as she shall answer to God. And depones she cannot 
write. (Signed) Ros. Gray. 
ALEX. BOSWELL. 
JAMES FRASER. 


Annu Ciark, daughter to the deceased Allan Clark officer 
of excise, being called, 


Debate as to the Admissibility of Anne Clark. 


Mr. Henry Dunpas for the pannels, made the following 
objections to her being received: 

1st. That she is a person of an infamous character, being 
held and reputed to be a notorious liar and dissembler, a dis- 
turber of the peace of families, and sower of dissension, and 
also a common whore and prostitute. 

2nd. That she has not only been held and reputed such as 
above described, but it will be clearly proved, that she lived 
and resided for no less than three years and a half in a noted 
bawdy-house within the city of Edinburgh, as a common prosti- 
tute, notwithstanding that at the same time the said house 
was frequently visited by the constables as a house of bad 
fame, and that frequent disturbances happened therein, to the 
great offence and scandal of the neighbourhood. 

3rd. The said Anne Clark did, in confederacy with Alex- 
ander Ogilvie, brother to the deceased Thomas Ogilvie last of 
Eastmiln, publish and propagate false, scandalous, and 
malicious aspersions upon the characters of the pannels, relative 
to the matters libelled, and did endeavour to make dissension 
and differences between the pannel Mrs. Ogilvie and her de- 
ceased husband. And, 

4th. The said Anne Clark does, and has entertained and 
expressed, on sundry occasions before and since the decease 
of the said Thomas Ogilvie, deadly malice and inveterate ill- 
will against both the pannels, and has threatened repeatedly 
to do all she could to bereave them of their lives. 


Sir Davin Datrymp.e, on the part of his Majesty’s Advocate, 
answered, That all and every one of the objections ought to 
be repelled; and that for the reasons following : 

With respect to the first, it is obviously irrelevant. No 
such thing is ever allowed in the practice of the Justiciary 
court, as a general proof of character; and indeed, were it 
allowed, criminal trials in Scotland would become inextricable ; 
were the character of each witness to be thus inquired into, 
there would be as many separate trials as there are witnesses 
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produced. Besides, were this new form to be introduced, 
witnesses would be deterred from appearing upon citation given. 
Instead of being called to give evidence, they would in effect 
be called to stand an inquiry upon the whole conduct of their 
lives. If they were to appear and undergo such a scrutiny, 
they would come much worse prepared for their defence than 
the parties themselves when tried for the greatest crimes. For 
the parties know what is charged against them, and by what 
evidence it is proposed to prove such charge: They are there- 
fore enabled to prepare for their defence. But witnesses neither 
know what may be charged against them, nor by what evidence 
it 1s proposed to prove such charge; they are therefore in- 
capable of preparing for their defence. Indeed, by the forms 
established in Scotland, the public prosecutor himself has no 
means of confuting such a charge brought against a witness. 
He may be possessed, as he is actually in the present case, of 
certificates from credible persons to prove the character of the 
witness to be unblemished ; but he is not at liberty to produce 
them, because he must confine himself to the examination of 
the witnesses whose names are given out with the libel, and 
to the evidence therein mentioned. 

With respect to the second objection, That the witness is 
a common prostitute, &c., it cannot be received in this case; 
for the crimes charged are occult crimes, said to have been 
committed intra familiam, and they can only be proved by 
witnesses who resided in the family, be their character what 
it will. The witness against whom the objection is moved 
did reside in the family at the period when the crimes charged 
are said to have been committed. She was a near relation 
of the family of Eastmiln, was received and entertained as 
such, and had occasion to have daily intercourse with the pan- 
nels. If such necessary witnesses were to be rejected, it follows, 
that the crimes charged could not be proved at all. Against 
the last witness, Katharine Campbell, it was objected, That 
she had been turned out of the family for some small thefts; 
had vowed revenge, and entertained malice against Mrs. Ogilvie 
the pannel. Against this witness it is objected, That she is 
of an abandoned character and common prostitute. Like objec- 
tions might be moved against every other person of the family 
called as witnesses; and thus it would follow, that in the house 
of Eastmiln, the greatest crimes might be committed with 
certain impunity, because there were in the family no wit- 
nesses of irreproachable characters, who might give evidence 
of such crimes. 

With respect to the third objection, it is no less irrelevant. 
If the witness did spread such reports as are mentioned in the 
objection, from her proper knowledge or just suspicion ts the 


e 


Katharine Nairn. 


truth of the matters libelled, she did nothing unlawful; and 
until the closing of the evidence, it cannot be known whether 
the reports, if spread by her, were true or false. It is there- 
fore premature in the pannels to offer to prove the falsehood 
of reports while the inquiry subsists, whether the facts reported 
were true. 

With respect to the fourth objection of deadly malice, it 
is a charge in itself most improbable, That a witness would 
deliberately resolve to perjure herself out of malice. The 
pannels ought to condescend, not only on the particular ex- 
pressions used, but also on the cause of such deadly malice. 
Were a general proof of malice expressed in words to be per- 
mitted, then it would be in the power of every witness favour- 
ing the pannel, to incapacitate himself from bearing evidence 
to facts which might be hurtful to the pannel; and hence 
it is, that the practice of the court requires, that not only the 
expressions importing malice be proved, but that the probable 
cause of such deadly malice be also proved. 


Objections to Witness Repelled. 


‘“The Lords Justice-Clerk and Commissioners of Justiciary, 
having considered the foregoing objections and answers thereto, 
repell the objections; and allow the said Anne Clark to be 
examined, reserving the consideration of the alledgeance, as 
to the said Anne Clark’s being the author of the report of 
the pannels guilt till their exculpation; and also reserving to 
the consideration of the court, whether or not any special ex- 
pressions of malice, that may be condescended on by the pannels 
in their exculpation, shall be admitted or not.’’ 

(Signed) Gis. Ennior, I.P.D. 


On pronouncing of which Interlocutor, Mr. Alexander 
Lockhart advocate, procurator for the pannels, protested for 
remeid of law. 


The said Anne Ciark, daughter to the deceased Allan Clark 
officer of excise, aged thirty and upwards, unmarried, purged 
of malice, and partial counsel, sworn, and interrogate, depones, 
That she was cousin-german to the deceased Mr. Ogilvie of 
Eastmiln, and went to Eastmiln upon the first day of March 
last. That her reasons for going there were, not only to see 
Eastmiln and Mrs. Ogilvie, who were then recently married, 
and Lieutenant Ogilvie, who was then come from abroad, but 
also to endeavour to make up the peace betwixt that family 
and their brother Alexander, who had entered into a very 
mean marriage below the rank of his family. That after the 
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deponent had been some little time at Eastmiln, she came to 
be informed, that Mrs. Ogilvie the pannel was censured for being 
too familiar with the other pannel, Lieutenant Ogilvie. That 
the deponent informed Mrs. Ogilvie the pannel of what she 
had thus heard; and desired Mrs. Ogilvie to be upon her guard 
as to her conduct, and to abstain from the Lieutenant’s com- 
pany. That notwithstanding this, Mrs. Ogilvie was frequently 
in a room by herself with the Lieutenant. 

Depones, That upon Sunday the nineteenth day of May last, 
all the family went to church, excepting the two pannels and 
the deponent; and that they three staid together conversing 
in the lower part of the house; but thereafter the two pannels 
left the deponent in the low room, and went up stairs together 
to the east room above stairs, which was the Lieutenant’s 
room, and immediately over head of the room where the de- 
ponent was left. That she heard, by the motion of the feet, 
that both of them had entered the room above, and, as she 
judged, they went towards the bed; and thereafter the noise 
of the feet ceased. That upon this the deponent, in order 
to discover what was passing, went up the stair; and as the 
bed in the Lieutenant’s room was an alcove bed, the back 
of which came to the side of the stair, and there was nothing 
betwixt the bed and the stair, but a piece of plaster and the 
timber of the bed, so that a person standing in the stair could 
hear distinctly what passed in the bed, she stood and listened ; 
and from the motions that she heard, is positive that they were 
in bed together, and abusing their bodies together; by which 
she means, they were lying carnally together. 

Depones, That immediately after this she came up to the 
room where the pannels were, and walked to the end of the 
room, without looking into the bed. That she then turned 
and saw the Lieutenant, one of the pannels, standing close by 
the side of the bed buttoning his breeches; and she observed 
his shirt at first out. That at this time she observed Mrs. 
Ogilvie was in the same bed; and that she saw her cloaths which 
she had then on, which were a red and white callico bedgown 
and skirt. 

Depones, That the same evening she told Mrs. Ogilvie the 
pannel what she had seen and heard. That Mrs. Ogilvie made 
no answer. 

Depones, That upon the Monday, the pannels repeated the 
same thing, which the deponent is positive of, because she saw 
them go out of the low room, and heard them enter the Lieu- 
tenant’s room, move towards the bed; and then the deponent 
listened at the stair, and heard the same motions repeated. 
That, upon the Tuesday and the Wednesday, she heard them 
again retire together to that room, and move towards the bed ; 
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Depones, That she told the deceased Mr. Ogilvie of East- 
miln’s mother, the deponent’s aunt, what she had heard and 
seen ; this she told her Sunday night, Monday, and Tuesday. 

Depones, That she heard afterwards from the deceased East- 
miln, that his mother had said to him, that the pannel, Mrs. 
Ogilvie, was troublesome to the other pannel the Lieutenant. 
That, on occasion of this information, there was ill blood and 
high words between the two brothers; and at length Eastmiln 
deceased, ordered the Lieutenant out of his house; and that 
this happened upon the Thursday immediately subsequent to 
the Sunday aforesaid. 

And further depones, That upon the Sunday, Eastmiln, as 
she believes, was at Glenkilry. That the other days he was 
at home; but as he went to visit his workmen every morning, 
when the pannels went together to the Lieutenant’s room as 
aforesaid, it was at the times that Eastmiln was out with his 
workmen. 

Depones, That Lieutenant Ogilvie left the house of Eastmiln 
about three o’clock after noon of the Thursday aforesaid. That, 
upon his leaving it, the other pannel, Mrs. Ogilvie, went up 
to the room which had been his, and threw herself down upon 
a bed in that room, different from the alcove bed above men- 
tioned, and there fell a-tearing and crying; and that, when her 
husband came to the room, she ordered him to go out of it. 
That Eastmiln, upon that occasion, told his wife, that her con- 
duct was improper, and that she would ruin her reputation, by 
intermeddling in the differences betwixt him and his brother. 

And being further interrogate, depones, That, before the 
Sunday above mentioned, the deponent has frequently seen 
improper familiarities between the two pannels; particularly, 
she has seen them kissing one another, and him having his 
hand down her breast. 

Depones, That when the Lieutenant went off, as above men- 
tioned, and Mrs. Ogilvie was in the above disposition, East- 
miln, as he had frequently upon former occasions, when he and 
his wife differed about the Lieutenant, expressed his desire 
to go and leave his own house; and the deponent, who, at 
that time, saw little prospect of harmony between them, pro- 
posed to Mrs. Ogilvie, that she should agree to this scheme, 
which she seemed very well pleased with; but that next day 
both seemed to have changed their mind. 

And being further interrogate, depones, That, about a fort- 
night or three weeks after the deponent went to Eastmiln, the 
two pannels, and the deceased Mr. Ogilvie of Eastmiln having 
gone to pay a visit at Glenkilry, they all of them returned, 
as the deponent thought, in very bad humour; and, in par- 
ticular, Mrs. Ogilvie the pannel was so, and expressed her dis- 
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satisfaction with her husband, and said, if she had a dose, 
she would give it him; but the deponent at that time did not 
think Mrs. Ogilvie serious in what she said. That thereafter, 
but she cannot precisely specify the times, Mrs. Ogilvie did 
frequently signify to the deponent, that she was resolved to 
poison her husband; and told the deponent, she intended to 
get poison either from Mr. Robertson a merchant in Perth, 
or Mrs. Eagle who keeps a seed shop in Edinburgh, upon pre- 
tence of poisoning rats. That the deponent, seeing Mrs. Ogilvie 
intent at that time upon that project, endeavoured to divert 
her from it by gaining time, and signified, that if she applied 
to these people for the poison, she would be brought to an 
untimely end; but that she, the deponent, would go to Edin- 
burgh, and get a brother of the deponent’s who lived there 
to buy the poison. That Mrs. Ogilvie approved of the deponent’s 
proposal ; but complained, that the deponent was long in putting 
it in execution, and therefore proposed to the deponent to speak 
of it to Lieutenant Ogilvie the pannel, as he could get it more 
expeditiously ; and this the deponent declined to do. 

Depones, That upon the day that the Lieutenant was put 
from the house, she, Mrs. Ogilvie, told the deponent, that, with 
much difficulty, she had prevailed upon Lieutenant Ogilvie the 
pannel to undertake to furnish her with poison. 

Depones, That upon Wednesday, which was the day im- 
mediately before Eastmiln’s death, Mrs. Ogilvie the pannel, 
told the deponent, that she had received a letter the day 
before from the Lieutenant, which was brought to her hand 
by Elisabeth Sturrock; and in this letter he had acquainted 
her, that he had got the poison the length of Alyth, but did 
not chuse to trust Elisabeth Sturrock with it; and that he 
would send it by Andrew Stewart his brother-in-law, whom 
he was to send with it next day; so that she expected it there 
that night. 

Depones, That, upon this occasion, she told Mrs. Ogilvie, 
she never believed it would come to that pitch, and exhorted 
her most earnestly against the proposal, saying, It would not 
only bring her to misery, both in this world and in the next, 
but would be bringing a disgrace upon the family she was 
come of, and upon that into which she was married. That, 
upon this occasion Mrs. Ogilvie said to the deponent, to let 
her alone, for the conversation was disagreeable to her, as 
the deponent knew, and she was determined to put her resolu- 
tion in execution whatever might be the event. 

Depones, That the reasons given by Mrs. Ogilvie for coming 
to this strange resolution, and for rejecting all the proposals 
the deponent made for her living in friendship with her hus- 
band, were, that she did not love her husband, and never could 
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love him; and that he had used Lieutenant Ogilvie ill upon 
her account; and said, How happy could they live at Eastmiln, 
if there were none there but the Lieutenant, she, and the de- 
ponent! That, upon one occasion the deponent, in remonstrat- 
ing against these wicked proposals, told Mrs. Ogilvie, that, 
altho’ her husband were dead, she and the Lieutenant could 
not enjoy one another; Mrs. Ogilvie answered, That they could 
go and live in some of the countries where he had been. 

And being further interrogate, depones, That when she 
was remonstrating to Mrs. Ogilvie against poisoning her hus- 
band, she specially mentioned to her, that as she had been 
guilty of adultery and incest, it was a dreadful thing to crown 
all with murder. 

Depones, That upon the Wednesday’s night aforesaid, im- 
mediately preceeding Eastmiln’s death, Mrs. Ogilvie the pannel 
and the deponent went out together, Mrs. Ogilvie having ex- 
pressed her impatience for Andrew Stewart’s arrival. That 
they did not meet with Andrew Stewart; but when they re- 
turned to the house, found him sitting with the old Lady East- 
miln, he having come in another way. That Mrs. Ogilvie the 
pannel immediately carried Andrew Stewart up stairs with 
her, who staid with her about half an hour, and then came down 
stairs by himself. That the deponent asked him, If he had 
brought any thing with him? he answered nothing at first; 
but, upon her pressing, and saying, She was sure he had brought 
something with him, he then said he had brought some drugs 
for Mrs. Ogilvie, which, at that time he described as being 
in two phial glasses. That the deponent, on this occasion, said 
they were black drugs. That Mrs. Ogilvie the pannel having 
come down stairs very soon after, the deponent did not get an 
opportunity at that time to explain to Andrew Stewart what 
she meant by calling them black drugs. But Mrs. Ogilvie and 
Andrew Stewart having gone out towards the Kirkton, and 
left the deponent and her aunt Lady Eastmiln by themselves, 
the deponent told her aunt, that she believed what Andrew 
Stewart had brought was poison; for that Mrs. Ogilvie the 
pannel had told her, the deponent, that Andrew Stewart was 
to bring the poison. 

Depones, That the old Lady Eastmiln was present when 
the deponent said to Andrew Stewart, they were black drugs, 
as above mentioned. That the deponent, after acquainting the 
old Lady as above, asked her, If she should inform the de- 
ceased Mr. Ogilvie of Eastmiln of the particulars? That the 
old Lady said it would be improper; for that Mrs. Ogilvie would 
persuade her husband, that it was but laudanum for her own 
use, and would resent it against the deponent; and that the 
only method that occurred to her proper” was, that both she 
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and the deponent should caution Eastmiln against taking any 
thing from his wife in private. 

Depones, That after this, she went to the Kirkton with a 
view of being advised by the minister what was fit to be done 
in such a case; but had the misfortune to miss him, he not 
being at home, the door locked, but the key in it. That East- 
miln and his wife, the pannel, and Andrew Stewart, were all 
in the Kirkton at that time, in the house of Fergus Ferguson, 
a tenant of Eastmiln’s, who keeps a public house. That they 
having come away from the Kirkton, Mrs. Ogilvie and Andrew 
Stewart walked on like a pistol-shot before Eastmiln; and the 
deponent joined Eastmiln, and signified to him, that it would 
be very proper and necessary for him to leave his own house, 
for that she believed his life was in danger; but did not tell 
him, that she suspected the danger was from his own wife. 
That Eastmiln said, he could not leave home at that time, 
because of his labour; she having signified, that there was 
a danger in a delay, Eastmiln answered, He understood what 
she meant ; but that he was determined he would take nothing 
she gave him, and so would put it out of her power. 

Depones, That her aunt, that same night, both before and 
after supper, told her, that she likewise had cautioned East- 
miln to take nothing from his wife. 

Depones, That the same evening she informed Andrew 
Stewart, that she believed it was poison he had brought, and 
told him her reasons for believing so; that Andrew Stewart 
appeared to give credit to what the deponent said. After East- 
miln and his wife had gone up stairs to bed, Andrew Stewart, 
the old Lady the deponent’s aunt, and the deponent had a 
long conversation how to disappoint Mrs. Ogilvie’s design ; and 
particularly, she remembers, that Andrew Stewart proposed, 
that as he knew the drawer wherein she had put the things 
that he had brought her, means should be used in the night- 
time to get Mrs. Ogilvie’s keys to open the drawer and take 
out the things; or, if that would not answer, that they might 
get a tradesman next day, or as soon as they could get an 
opportunity, to open the back of the chest of drawers, and so 
get into the particular drawer to get out the things. 

Depones, that Mrs. Ogilvie, as Andrew Stewart told that 
night, received a letter from Lieutenant Ogilvie, which he 
Andrew Stewart brought along with him; and that the Lieu- 
tenant had desired him to deliver that letter with the drugs 
privately to Mrs. Ogilvie the pannel. 

Depones, That she never insinuated to Eastmiln any sus- 
picions she had of his life being in danger, till that night above 
mentioned, which was the one immediately preceeding his 
death ; but that she frequently told to the old Lady his mother 
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of the danger she apprehended Eastmiln was in, from the dis- 
position his wife appeared to be in; and the old Lady said, that 
she likewise was suspicious, because she thought her daughter- 
in-law would stick at nothing. But that the deponent did not 
explain to the old Lady the affair of the poison, till after the 
Lieutenant was turned away from Eastmiln, when she advised 
her to warn her son of his danger. 

And being further interrogate, depones, That from the time 
that the deponent went to his house in March last, Eastmiln 
appeared to be under great distress of mind on account of the 
difference between him and his wife; but she did not hear him 
complain of any bodily indisposition, excepting sometimes of 
a pain in his breast, which she thinks happened twice; but he 
never kept his bed one day, nor even an hour extraordinary. 
That the day immediately before his death, there had been a 
quarrel between him and his wife; and the quarrel was, that 
Mrs. Ogilvie had given the deponent some cambrick to make 
into ruffles for the Lieutenant, who, she said, had sent the 
cambrick to her Mrs. Ogilvie; whereas Eastmiln said a chapman 
had come that day to the house and craved him for the price 
of it, and that he had refused to pay it. That upon this 
quarrel Eastmiln had gone out in bad humour, and, as the 
deponent thinks, without his breakfast ; and the deponent heard, 
that he spent the day among his tenants over the hill. That 
he returned in the evening, and said he was not well, and went 
to bed without supper. 

Depones, That Eastmiln never had at this time, or at any 
time, so far as she knows, any violent vomitings, purging, or 
convulsions; and, so far as she knows, no body else ever heard 
of any such thing. 

Depones, That next morning Mrs. Ogilvie the pannel made 
the tea for breakfast somewhat earlier than usual. That the 
deponent having come into the breakfasting room, heard Mrs. 
Ogilvie the pannel say, that the Laird and Elizabeth Sturrock 
were well off that morning, for they had got the first of the 
tea. That the deponent before this had been sitting with her 
face to the window, and her back to the table, but did not 
take any notice what Mrs. Ogilvie had been doing; but upon 
Mrs. Ogilvie’s expressing herself as above, turned about and 
asked, What! has the Laird got tea? and Mrs. Ogilvie answered 
he had; upon which the deponent said nothing. 

Depones, That she does not know the reason why Mr. Ogilvie 
had not come down to breakfast that morning. 

Depones, That she said to the old Lady, as she thinks, 
that she was frightened about the tea the Laird had got; 
but said nothing to Andrew Stewart of it, and this she means 
of the time before the Laird was taken ill. 
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Depones, That Mrs. Ogilvie the pannel, during the time of 
breakfast, went out of the room twice or thrice, and at length 
came in and told the laird was taken very ill. That the de- 
ponent overheard a report among the servants, that he was 
troubled with a purging and a vomiting. That the old Lady 
desired the deponent to go up and see Eastmiln, which she did 
in about half an hour after breakfast. That she continued 
very short while in the room, she looked to him, and he ap- 
peared to her to be in a dying condition. That she came off 
very soon crying; Mrs. Ogilvie the pannel met her, and asked 
her if she was daft? That the deponent answered, in way of 
surprise or derision, O! ay! and Mr. Ogilvie is dying. 

Depones, That after she had come down stairs, and staid 
half an hour or so, the old Lady desired her to go up stairs to 
her son Eastmiln, to keep him from these two women; and 
which the deponent understood she meant Mrs. Ogilvie and 
Elizabeth Sturrock, who were then sitting with him. That the 
deponent accordingly went up stairs before mid-day, as she 
thinks, and continued with him till his death, which happened 
betwixt eleven and twelve o’clock that night. That Eastmiln, 
as the deponent has above expressed, was seized, as she heard, 
with a purging and vomiting. That after she went up stairs 
to him, he had for some time some purging, but not near so 
violent as she had been informed it was before. That he had 
& most severe vomiting, and called always to give him a cold 
drink. That he drank great quantities of cold water. That 
the deponent having mixed it with milk, he complained of that, 
and insisted to have cold water by itself, and then drank some 
small ale; but upon his brother-in-law Glenkilry’s coming there, 
which was in the evening when it was almost dark, he dis- 
suaded him from taking more ale. That the deponent tried him 
once with a glass of wine and a piece of sugar in it, which he 
drunk, and for about an hour after taking it vomited none. 
That the deponent got the glass of wine from Mrs. Ogilvie the 
pannel. That Eastmiln immediately after taking the water or 
the ale threw it up again; but after he had drunk the glass 
of wine, as aforesaid, there was an intermission of the vomiting 
for about an hour; and tho’ he drank both water and ale after 
that, he kept it longer than before. 

Depones, That Eastmiln complained of a burning at his 
heart, as he called it; and complained bitterly of pains in the 
brawns of his legs, and said they would rent, and desired the 
deponent to bind them up for him, which the deponent accord- 
ingly did. That there was a severe heaving at his breast, and 
a strong caw, and he cried to keep open the windows to give 
him breath. That he was constantly in motion, moving his 
head, his legs, and his arms. That she observed in the after- 
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noon he did not speak plain, which she supposed was owing 
to his tongue having swelled; but she did not see his tongue. 
That about an hour or an hour and a half before his death, 
he had an intermission of the vomiting; but that at length he 
was again attacked with a most severe press of vomiting, after 
which he fell back upon the deponent, who was sitting behind 
him in the bed supporting him, and expired. 

Depones, That she heard Eastmiln, during his distress, 
say to James Millam his tenant in the mill, who was attending 
him, that it was either strong poison, or rank poison, that 
was killing him. 

Depones, That before one o’clock she heard the old Lady 
Eastmiln say to Eastmiln, that he had broke his promise to 
her in taking any thing from his wife. That he answered, It 
is too late now, mother; but she forced it on me. That at 
this conversation there were none present, but the old Lady and 
the deponent. 

Depones, That she knows nothing about sending for any 
surgeon to attend upon Eastmiln, further than that she herself 
sent Annie Robertson, one of the servants of the house, to tell 
Andrew Stewart, who she understood had then gone off for 
Alyth, to desire Mr. Meik the surgeon at that place to come 
to Eastmiln; and that this happened the forenoon of the day 
on which Eastmiln died. That she thinks, before she sent off 
Annie Robertson herself, she heard some conversation about 
sending for a surgeon; and thinks that it was Andrew Stewart 
and the old Lady who were talking of it. 

Depones, That after Eastmiln’s death, she was told by 
James Millam, that he had got orders from Mrs. Ogilvie the 
pannel, to take a horse and go and acquaint Lieutenant Ogilvie 
of his brother’s death; but that thereafter it was concerted, 
that as Glenkilry, in whose house the Lieutenant then staid, 
was going home from Eastmiln, that he should acquaint the 
Lieutenant. That next morning the Lieutenant arrived about 
six o’clock, as she thinks. 

Depones, That the day on which Eastmiln died, Mrs. Ogilvie 
the pannel came in for a very little to him in the forenoon. 
That thereafter she frequently proposed to come back to him, 
if the deponent were dismissed; but Eastmiln would not agree 
to this, and she came no more near him. ; 

And being farther interrogate, depones, That the morning 
after Eastmiln’s death, she told the Lieutenant the pannel, 
that she knew the whole affair of the poison, and asked him 
how he could send it to Mrs. Ogilvie. That the Lieutenant 
appeared to be under great concern and confusion, and told, 
That suppose he had sent it to her, he did not think she had 
so barbarous a heart as to give it. 
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And three missive letters, marked by the deponent and 
the Lord Examinator’s subscription, being shown to her, de- 
pones, That the letter which begins Dr Captain, and is not 
subscribed, and has no date, and another letter which begins 
Dr Sr, and is dated Glenkilry, Weensday, and signed Ketty 
Nairn, are both very like Mrs. Ogilvie the pannel’s writing, 
but the first she is sure is her writing; and the third letter, 
which bears date at Glenkilry, and addressed To Thomas Ogilvie, 
Esq. of Eastmiln, depones, That she does not know whose hand- 
writing it is. 

Depones, That she did not, either the day of Eastmiln’s 
death, or the day after, acquaint any body, by letters or 
otherways, of her suspicions and belief that Eastmiln died by 
poison. 

And being interrogate for the pannels, depones, That upon 
the Monday, Tuesday, and Wednesday above mentioned, when 
she has deponed, That the two pannels were together, in manner 
above described, the old Lady and the deponent were in the 
house, and some servants, who were at the other end of the 
house. 

And being interrogate, From what place the pannels went 
when they went to the room above stairs for the said three 
days? depones, they went from the low room in which the 
deponent was all these days. That she is positive the old 
Lady Eastmiln was in the low room with them upon the Mon- 
day; but has been informed from her, that she observed 
nothing. That she desired the old Lady, on the Wednesday, 
to observe the motion of their feet in the room above; but. 
the old Lady said she did not hear it, which the deponent 
imputed to her being dull of hearing. That when the deponent 
heard as above, these last three days, it was after breakfast, 
and, as she thinks, about eleven o’clock before noon. 

Depones, That when she went into the room where the two 
pannels were upon the Sunday, the door of the room was 
open. 

Depones, That she did not meet Eastmiln upon the road 
that day she came to his house; but she saw him the day before 
at the boat of Bermeny, but did not speak to him, he having 
passed before she knew it was him. That when she came to 
Eastmiln, she found none in the room that she came into, but 
Eastmiln and his mother. That after she came to Eastmiln, 
she slept with her aunt the old Lady. 

Depones, That she does not know where the servants lay ; 
but has a notion, that Katharine Campbell and Elisabeth Stur- 
rock lay in the kitchen. 

Depones, That she has seen Elisabeth Sturrock several times 
in her bed in the kitchen; and that she does not remember to 
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have seen Katharine Campbell in her bed, tho’ she slept in the 
kitchen. That the servant-maids had no place to sleep in, 
in the house, but the kitchen; but the third maid slept out of 
the house. 

Depones, That Lieutenant Ogilvie slept in the room she has 
formerly mentioned ; but she never knew him sleep in any of 
the beds, but the alcove bed, except when his brother was 
lying a corpse. 

Depones, That she had once a conversation with one Mr. 
Dougall a surgeon, upon the nature of laudanum, which Mr. 
Dougall had been speaking of the day that Lieutenant Ogilvie 
was put from Eastmiln. That Mr. Dougall had been telling 
that he took it for the gout; and she asked, If it was not dan- 
gerous? he told her, that there had been instances of fatal 
effects that it had; but said, if it was cautiously taken, there 
was no danger. That she asked how much one might take 
with safety? which he told her; but that she did not ask how 
much of it would do a man’s business! 

Depones, That from her own knowledge she cannot say 
whether Eastmiln was abroad the morning of that day on 
which he died; but that she heard it reported by others, par- 
ticularly by Ann Sampson, that he had been out that morning; 
and heard it reported, that it was after he had got the bowl 
of tea; and that he was seized with a vomiting before he got 
in again. 

Depones, That she knows there was once a dose of salts sent 
from Edinburgh to Eastmiln for Mrs. Ogilvie’s use; but never 
heard of any more salts coming into the family. 

Depones, There was no body present when the old Lady 
desired her to go up stairs and attend Kastmiln, and keep these 
two women from him. 

Depones, That Alexander Ogilvie, one of Eastmiln’s 
brothers, came to Eastmiln upon the Tuesday forenoon, after 
his death. 

Depones, That when the deponent once asked Eastmiln, 
when he was dying, If he did not chuse that his wife should 
be with him? his answer was, ‘‘ Miss Clark, I chuse a drink ”’ ; 
and that either Glenkilry, or James Millam, or both, was present 
at this time. That what Eastmiln vomited was much of the 
colour of squeezed eggs, or greenish yellow. That Alexander 
Ogilvie aforesaid came to Eastmiln upon the Monday eight 
days after she came there; and that she came on a Friday; and 
that he staid there till his sister was married. That she never 
heard of any report of the indecent familiarities between the 
pannels before she came to Eastmiln. That she never knew 
Mrs. Ogilvie the pannel, till the deponent went to Eastmiln 
as aforesaid. 
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Depones, That she never had any difference with any of 
the family of Eastmiln while she staid there. That she never 
_ heard that Eastmiln had employed James Millam to turn her 
away from Eastmiln, or borrow money from him to give her 
to go away from the house. That after Eastmiln’s death, she 
got a message from Mrs. Ogilvie the pannel, by Martha Ogilvie, 
Eastmiln’s sister, to dismiss from the house. 

Depones, That the conversation she had with Lieutenant 
Ogilvie the pannel, about his sending the poison to the other 
pannel, was at the burn-side, upon the east side of Eastmiln. 

And, upon the prosecutor’s interrogatory, depones, That 
she does not know that Mrs. Ogilvie the pannel took any salts 
after her husband’s death. 

Depones, That when she saw Eastmiln, in coming to his 
house, at the boat mentioned above, she was informed he was 
then returning from Dunsinnan. 

And being further interrogate, upon the part of the pannels, 
depones, That she was informed, the drawers into which the 
things were put that Andrew Stewart brought, stood in the 
Lieutenant’s room. 

Depones, That after the pannels were committed to prison 
at Forfar, she, the deponent, went back to Eastmiln, and staid 
for a few nights. That at this time Alexander Ogilvie, East- 
miln’s brother, had a roup of the cattle at Eastmiln. Causa 
seientie patet. And this truth, as she shall answer to God. 

And being further interrogate, upon the part of the pro- 
secutor, depones, That when Mrs. Ogilvie the pannel was 
carried prisoner from Eastmiln, Alexander Ogilvie took up 
some small keys of hers, and asked her, If he should take 
care of them? and that she answered, She did not care who took 
care of them. 

Depones, upon recollection, That Alexander Ogilvie had the 
keys in his hands when he asked the above question. That 
Alexander Ogilvie locked all the rooms in the house, except the 
laigh room; and put the keys in a drawer of that laigh room, 
which he locked, and took the key with him. And this is also 
truth, as she shall answer toGod. (Signed) Annu Crark. 

AuEx. Boswe.y. 


EuisaBetH Strurrocg, late servant to the deceased Thomas 
Ogilvie of Eastmiln, aged twenty-three years, unmarried, 
purged of malice and partial counsel, and interrogate, depones, 
being solemnly sworn, That about the end of last harvest, she 
entered as a servant to the deceased Thomas Ogilvie of East- 
miln, and continued in that service till the said Thomas Ogil- 
vie’s death. That about Candlemas last, the said Thomas 
Ogilvie was married to Mrs. Ogilvie, at which time the said 


I 113 


Katharine Nairn. 


Elisabeth Sturrock 


Mrs. Ogilvie came home to Eastmiln. That much about the 
same time Lieutenant Ogilvie the pannel came likewise to 
reside at Eastmiln, where he continued till about a fortnight 
before the said Thomas Ogilvie’s death. That during Lieu- 
tenant Ogilvie’s residence at Eastmiln, she had occasion to 
observe too great a fondness betwixt the said Lieutenant and 
Mrs. Ogilvie the pannels, which proceeded even to indecencies, 
she having frequently seen them kissing and hugging each other 
in and about the house of Eastmiln. That the late Thomas 
Ogilvie used frequently to be from home, particularly about 
his workmen. That during his absence she has frequently 
observed the two pannels retire by themselves to the upper 
rooms of the house, both the easter and wester room, when 
she believed there was nobody in these rooms but themselves. 

Depones, That one night about sun-set, during the time 
aforesaid, the deponent having occasion to speak to Mrs. Ogilvie 
the pannel, about what ale the deponent should bring from” 
the Kirkton, the deponent went up stairs to the east room, 
where the Lieutenant used to lie, to see for her mistress. That 
she found the door of the room open; and upon looking inte 
the room, she observed the two pannels lying in the bed in 
which Lieutenant Ogilvie usually lay. That she suspected 
them to be there, by hearing them breathing. That upon dis- 
covering them, she immediately turned back without speaking 
to them, and run down to the first flatt of the stair, where 
she stopt, and called up to her mistress to see if she was in 
the foresaid room, upon which her mistress answered her from 
that room, as she apprehended it, that she was there. That 
Lieutenant Ogilvie the pannel likewise spoke to her from the 
same place at that time. 

Depones, That at another time, and before the time above 
mentioned, and soon after Mrs. Ogilvie the pannel’s marriage 
with the late Eastmiln, and while the late Eastmiln was at 
Dunsinnan, she was told pretty early in the morning by Anne 
Samson, a neighbour servant, that she, Ann, believed Lieu- 
tenant Ogilvie the pannel was gone into her mistress’s room. 
That upon this the deponent went up to her mistress’s room 
to see into the truth of it; and when she went into the room, 
she observed Lieutenant Ogilvie the pannel going from the 
bedside towards the window, in his night gown. That she is 
sure her mistress was then in bed in that room, as she was 
not got up by that time in the morning, nor had she come 
down stairs, nor was she in the only other room above stairs, 
which the deponent immediately went and looked into. 

Depones, That at several other times, when the deponent 
had occasion to be sitting at her wheel in the kitchen, which 
is immediately under Mrs. Ogilvie the pannel’s room, and 
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where one can easily hear any noise, even to a laigh word, 
that is made in Mrs. Ogilvie’s room, the deponent heard the 
feet of the two pannels in the room, and shuffling at the 
side of the bed. That the reason why she believed it to be 
the feet of the pannels which she heard there, was, that she 
saw them go up together to that room just before she heard 
the noise as aforesaid. 

Depones, That she believes Lieutenant Ogilvie the pannel 
was put away by the late Eastmiln from the house, upon East- 
miln’s suspicion, that the Lieutenant was too great with Mrs. 
Ogilvie the pannel. That her reason for believing so is, that 
about the time Lieutenant Ogilvie went away, the deponent, as 
she was going to her bed in the kitchen, overheard the late 
Eastmiln, when he was going to bed with his wife in the room 
above, say to his wife, That she was too great with Lieutenant 
Ogilvie the pannel; and that they were as frequent together 
as the bell was to ring on Sunday. 

Depones, That Anne Samson was in the kitchen at the same 
time; and the deponent believes she heard what passed betwixt 
Eastmiln and his wife, as aforesaid, and the deponent chal- 
lenged her for listening. 

Depones, That after Lieutenant Ogilvie the pannel had 
left the house of Eastmiln, the deponent observed the other 
pannel, Mrs. Ogilvie, in tears and crying; upon which occa- 
sion Mrs. Ogilvie said to the deponent, That she was sorry, 
or grieved, Lieutenant Ogilvie had left the house. 

Depones, That upon the night of the day that Lieutenant 
Ogilvie left the house, as aforesaid, Mrs. Ogilvie the pannel 
gave the deponent a letter to be carried to Lieutenant Ogilvie 
at Little Forther, about three miles from Eastmiln. That Mrs. 
Ogilvie desired the deponent to let nobody know she had got 
such letter. That the deponent did not know what were the 
contents of the letter. That Mrs. Ogilvie desired the deponent 
to tell Lieutenant Ogilvie, that she had been bad since he 
went away; and that her husband was not owning her. That 
she delivered the letter accordingly to Lieutenant Ogilvie at 
the water-side near Little Forther. That the Lieutenant, in 
answer, bade the deponent tell Mrs. Ogilvie, that he was very 
well; and that she should keep up a good heart; and that he 
was to go to Baron Reid’s. 

Depones, That afterwards Mrs. Ogilvie the pannel gave 
her another letter to carry to Lieutenant Ogilvie at Glenkilry, 
and to deliver it privately, which the deponent carried accord- 
ingly; and she received an answer in writing from the Lieu- 
tenant to Mrs. Ogilvie, which the Lieutenant likewise desired 
her to deliver privately ; and she did so. 

Depones, That upon another time, being the Tuesday 
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immediately before the late Eastmiln’s death, Mrs. Ogilvie the 
pannel sent the deponent with another letter to Lieutenant 
Ogilvie at Alyth, likewise with orders to deliver it privately. 

Depones, That she delivered the letter to Lieutenant Ogilvie 
accordingly, and then went and did some other business in the 
town of Alyth, and returned and received an answer from 
Lieutenant Ogilvie to the last mentioned letter, which he desired 
her to take care of and deliver privately; when he likewise 
told her, that he had a packet of linens lying at a house near 
by, and a letter with them, which the Lieutenant desired the 
deponent to call for and take to Eastmiln with her. That 
the deponent returned streight to Eastmiln with the Lieu- 
tenant’s answer; and Mrs. Ogilvie not being then at home, 
the deponent went and fetched a bundle of linens, and the other 
letter, all which she delivered to Mrs. Ogilvie at the same 
time. 

Depones, That the answer she received last from the Lieu- 
tenant, as aforesaid, was a large thick letter, bigger than a 
sheet of paper; but she did not think there was any thing in 
it but paper. 

Depones, That Eastmiln appeared to be in his ordinary 
health upon the Tuesday before he died, and that he usually 
had very good health, the deponent having never known him 
to be in bad health while she was in his service. That upon 
the Wednesday before his death, he was likewise in good health. 
That upon the Thursday morning upon which he died, the 
deponent knew little about Eastmiln, as she herself was con- 
fined to bed by sickness, except that she heard that Eastmiln 
had been taken ill. That Mrs. Ogilvie the pannel came into 
the kitchen where the deponent was lying, and told the de- 
ponent in a low voice, or a whisper, that she, Mrs. Ogilvie, 
had given the Laird his breakfast that morning, and she desired 
the deponent to say, that she had likewise got her breakfast, 
altho’ the deponent had then got none. That some time there- 
after Mrs. Ogilvie sent Anne Samson with some tea to the de- 
ponent in a bowl, which the deponent drunk. That the de- 
ponent commonly got tea in the morning when she was indis- 
posed. 

Depones, That after the deponent had got out of bed on 
the said Thursday morning, and before she got the tea as 
aforesaid, she observed the late Eastmiln come in at the outer 
door, and come forward to the kitchen where the deponent' was. 
That he was then very ill, and vomited much. That, at this 
time, she believes the rest of the family were at their break- 
fast, Mrs. Ogilvie the pannel having come into the kitchen for 
some cream to the tea. 

Depones, That Mrs. Ogilvie, seeing Eastmiln so ill, desired 
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him to go up to his bed, which he did, and the deponent 
helped him to go up stairs and to throw off his cloaths. That 
after he had been a little while in bed, he said, he thought 
himself some easier. But depones, That in a short time he 
turned very ill again, fell a vomiting and purging, and com- 
plained of every part of his body; said his heart was broken 
or riven, and he tossed very much. 

Depones, That Eastmiln, during his illness, called 
frequently for cold water, and drank often of it. 

Depones, That about ten or eleven o’clock that forenoon, 
when old Lady Eastmiln, Andrew Stewart, and the deponent, 
were in the room together attending the late Eastmiln, East- 
miln said, in the deponent’s hearing, That he was poisoned, 
and that Woman had done it. 

Depones, That, by that woman, the deponent understood 
Eastmiln meant his wife. That the old Lady seemed to under- 
stand it in the same way, and reproved her son Eastmiln for 
saying so. To which Eastmiln answered, That it was very 
true, and his death lay at her door. 

Depones, That upon the day Eastmiln was ill, as afore- 
said, Mrs. Ogilvie the pannel came pretty often up to his 
room to see him in the forenoon; but she did not come near 
him at all in the afternoon; and that, in the afternoon, Mrs. 
Anne Clark, who sat close by Eastmiln, desired the deponent 
to go down and tell Mrs. Ogilvie the pannel to come up and 
see her husband. Upon which Eastmiln himself said, No! 
no! I do not want her. That Anne Clark told the deponent, 
she might go down and bid her come up for all that. That 
the deponent accordingly went and told Mrs. Ogilvie; but Mrs. 
Ogilvie refused to come up, saying, She did not like to see 
dying people. 

Depones, That, during her husband’s illness, Mrs. Ogilvie 
did not chuse that the people in the neighbourhood that came 
to see him, should get access to his room, for fear of disturb- 
ing him. That the deponent went and brought the precentor 
in the afternoon, or rather about dinner-time, when the pre- 
centor went and prayed by Eastmiln; Mrs. Ogilvie, who had 
sent the deponent for the precentor, went up stairs with him 
to Eastmiln’s room. 

Depones, That Mrs. Ogilvie was not very dull, or shewed 
great marks of grief upon her husband’s death, till Alexander 
Ogilvie, Eastmiln’s brother, the doctor, came to the house 
upon the Tuesday thereafter ; when Mrs. Ogilvie having ordered 
the deponent to desire Alexander Ogilvie to speak with her, 
and he having refused to do so, Mrs. Ogilvie fell a crying, 
and wringing her hands, throwing herself back upon the bed, 
and saying, What could be the meaning of this? 
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Depones, That Alexander Ogilvie stopped the burial, and 
sent for Doctor Ogilvie of Forfar, and Doctor Ramsay, and 
Doctor Meik of Alyth, to inspect the dead body of his brother. 
That, at this time, Mrs. Ogilvie behaved very ill, weeping and 
crying, and wringing her hands, and tearing herself; but the 
deponent does not know the cause of this behaviour. 

Depones, That Lieutenant Ogilvie, at the time of his brother 
Eastmiln’s death, lived at Glenkilry’s house; and Glenkilry 
having been at Eastmiln when Thomas Ogilvie died, he went 
home and desired Lieutenant Ogilvie to go to Eastmiln upon 
that event. That Lieutenant Ogilvie came to Eastmiln next 
morning, and the deponent seeing him approach the house, told 
Mrs. Ogilvie that he was coming. Upon which Mrs. Ogilvie 
went out, and desired the deponent to tell Lieutenant Ogilvie 
to speak to her in the stable. That the deponent went accord- 
ingly and delivered the message to Lieutenant Ogilvie, who 
was then walking with Doctor Meik, and the Lieutenant went 
to Mrs. Ogilvie in the stable, as desired. 

Depones, That after the late Eastmiln’s death, and after 
Mrs, Ogilvie heard the Sheriff of Forfar was coming to examine 
them at Eastmiln, Mrs. Ogilvie desired the deponent to say to 
the Sheriff, that the deponent had seen Mrs. Ogilvie mix up 
the bowl of tea, which she, Mrs. Ogilvie, had given her hus- 
band the morning of the day on which he died; and that the 
deponent had drunk some of it before Eastmiln tasted it; and 
that she likewise drank off what Eastmiln left of it; she like- 
wise particularly desired the deponent to say, That the de- 
ponent was in the closet with her, Mrs. Ogilvie, when she 
mixed up the bowl of tea; and that she, Mrs. Ogilvie, gave 
her husband some short-bread with it. That Mrs. Ogilvie told 
the deponent, that if the deponent would say, as thus directed, 
she would stand by the deponent, that no harm should happen 
to her. That the deponent should go with her where-ever she 
went; and while she, Mrs. Ogilvie, had a halfpenny, she should 
have the half of it. 

Depones, That Mrs. Ogilvie spoke to the deponent in this 
manner several times. That Lieutenant Ogilvie was present 
upon these occasions, heard what Mrs. Ogilvie desired the de- 
ponent to say, and he himself desired the deponent to say as 
Mrs. Ogilvie directed her. 

Depones, That some time after Eastmiln’s death, the de- 
ponent knows Mrs. Ogilvie took a dose of salts, the deponent 
having got a part of them. That she never knew Mrs. Ogilvie’s 
taking salts but that time. 

Depones, That before Eastmiln’s marriage, she lay in the 
laigh room with old Mrs. Ogilvie and her daughter. That 
after the marriage, she continued to lie with the old Lady, 
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till Anne Clark came to Eastmiln. That after that, Anne 
Clark lay with the old Lady, and the deponent lay in the kitchen 
with Katharine Campbell. That at this time, Anne Sampson 
lay in an out-house till Katharine Campbell went away. 

Depones, being interrogate for the pannels, That what she 
has above deponed concerning the pannels kissing and hugging 
one another, happened at different times, sometimes when they 
were by themselves, and at other times when they were in 
company with others. 

Depones, That when she saw the Captain in Mrs. Ogilvie’s 
room, in his night-gown as above, the door was in part open, 
so that she could see into it; and that she did not go into the 
room. 

And being interrogate, for the pannels, What number of 
persons, not of the family, got access to the room in which 
Eastmiln was, after his being taken ill as above? depones, 
That, to the best of her remembrance, the persons who got 
access, were, Mr. Spalding of Glenkilrie, William Froster, 
Anne Froster, James Millam, and David Watson: That James 
Millam, William Froster, and Anne Froster, were brought in 
by the deponent, without the knowledge of Mrs. Ogilvie. 

Depones, That she did not hear Alexander Ogilvie give orders 
to the persons who were sent for the doctors, to inspect East- 
miln’s body; but she afterwards heard of it from the persons 
‘who had been sent, and who on that account had come to get 
meat in the family; but that she the deponent was forbid by 
Mrs. Ogilvie to give them meat. 

Depones, That when the deponent was first brought to town, 
she was lodged, for about the space of twenty days, in the 
house of one Mr. Gardiner at the head of the Cowgate, by 
Mr. Murison the macer. That from thence she was carried 
to the Castle of Edinburgh, where she remained since that 
time. That the deponent, Anne Clark, Anne Samson, and 
Katharine Campbell, were lodged in the same room till Thurs- 
day, or Friday last, when Anne Clark was put into another 
room in the Castle, where she remained a day and a night, 
and was thereafter put into the room with the deponent, and 
the other persons above mentioned. 

Depones, That while the deponent, and the other persons 
above mentioned, were at the house of one Gardiner and in 
the Castle, they had some, tho’ not much, conversation upon 
the subject of this trial; but that in these conversations, all 
of them declared, that they considered it as their duty to tell 
nothing but the truth. 

Depones, That upon the morning of the day after East- 
miln’s death, Anne Sampson told Mrs. Stewart, Eastmiln’s 
sister, in presence of the deponent, that the bowl out of which 
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Eastmiln was said to have drunk the poison the day before, 
was below a press in the kitchen. That the deponent having 
taken out the bowl, observed something greasy in the bottom 
of it and intending to try if there was any thing poisonous in 
the grease, she put some broath into the bowl, and gave it to 
a dog, who eat it up; but was nothing the worse of it. That 
the deponent made this experiment of her own accord, and not 
on the suggestion or desire of any other person whatsomever. 

And depones, That Anne Sampson has often told the de- 
ponent, that she had filled the said bowl with water, and offered 
it to Eastmiln, that day on which he died; but that he had 
refused to drink out of it, damning the bowl, and saying he 
had already got his death out of it. Causa scientie patet. 
And this is truth, as she shall answer to God. 

And being further interrogate, depones, That while the 
deponent was in Eastmiln’s service, she never heard of his 
being troubled with vomitings, purgings, or cholicks before 
that day on which he died; and that she never knew of his 
being indisposed, except by slight colds. 

Depones, That when Lieutenant Ogilvie went into the stable 
where Mrs. Ogilvie was, as has been above deponed, he did 
not remain there above four or five minutes. And this is also 
truth, as she shall answer to God. And depones she cannot 
write. (Signed) Anp. Prineus. 


Anne Sampson, late servant to the deceased Thomas Ogilvie 
of Eastmiln, aged nineteen years, unmarried, purged of malice 
and partial counsel, sworn, and interrogate, depones, That she 
entered servant to the family of Eastmiln Witsunday was a 
year. That after being some time absent, she returned a few 
days before Miss Clark came to the house. That after her 
return, she had more than once occasion to observe Mrs. Ogilvie 
and Lieutenant Ogilvie kissing one another; particularly once 
in the kitchen before the deponent and another servant-maid. 
That she has seen them embrace and hugg one another. That 
when the Laird was out of the house, she hay known them 
retire to a room by themselves, but not staying above an 
hour at a time. 

Depones, That one morning when the Laird was at Dun- 
sinnan, she heard the two pannels speaking together in bed 
in the room above. That she was in the kitchen, the ceiling of 
which is not plaistered, and where she could hear the lowest 
voice in the room above. That upon this she desired her 
fellow-servant Elisabeth Sturrock to go up stairs and see what 
was going on; and that Elisabeth, upon her return, told the 
deponent that the Lieutenant had got out of the bed before she 
was got to the door; and that she saw him going from the bed 
towards the window in his night-gown. 
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Depones, That this was about sun-rising. 

Depones, That the Lieutenant left the house a fortnight 
before his brother’s death; and, before that time, the de- 
ponent being in the kitchen with her fellow-servants, Elisabeth 
Sturrock and Annie Robertson, they all heard the Laird and 
Lady talking together in bed in the room above. That the 
talking begun with the Lady’s scolding her husband; upon 
which the Laird bad her hold her tongue, for that she and 
the Lieutenant were as common as the bell that rings on 
Sabbath. 

Depones, That the morning the Lieutenant left the house, 
she saw Mrs. Ogilvie weeping. That this was before he went 
away ; and that she saw her also weep after he went away. 

Depones, That Eastmiln was a healthy man; and that, 
before the day he died, she never heard him complain, if it 
was not sometimes of an headache; and that the night before 
he died, he was in health, so far as she knows. 

Depones, That the night before her master died, she saw 
Andrew Stewart in the house of Eastmiln; and that she was 
told by Elisabeth Sturrock and Miss Clark, the night there- 
after, that the said Andrew Stewart had retired with Mrs. 
Ogilvie into a private room. 

Depones, That the morning of the day her master died, 
breakfast was ready betwixt eight and nine, a little sooner 
than ordinary. That she saw her mistress make up the bowl of 
tea in presence of her mother-in-law and Miss Clark, for 
Andrew Stewart was not then up. That she followed her 
mistress up stairs, wanting some beef out of the beef-stand, 
and saw her go into a closet adjoining her master’s room. 
That the deponent followed her into the closet, demanding the 
beef; but that her mistress bad her go down stairs, as she 
was not ready yet; and that she was always wanting some- 
thing; and that Mrs. Ogilvie appeared to be in a pas- 
sion at her. That her master was at that time in bed; 
and that, when the deponent was in the closet, she saw 
Mrs. Ogilvie stirring about the tea with her face to the door ; 
and that, upon what her mistress said to her as above, she 
went out of the closet down to the kitchen; but that she 
did not see her mistress, when in the closet, put any thing 
into the tea. 

Depones, That at this time she saw Alexander Lindsay, 
a servant-lad in the house, standing upon the stair-head, near 
the closet-door, at the time her mistress was in the closet. 

Depones, That her master got up between nine and ten, 
and first went to the stables to see his horses fed, and then to 
the Shilling-hill, where he conversed with some of his tenants. 
That, in his returning towards the house, she saw him vomit- 
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ing, and still more when he came into the kitchen; and that, 
when he was there, Mrs. Ogilvie came into the kitchen, and 
ordered Elisabeth Sturrock to help him up stairs, and followed 
him herself. 

Depones, That some time thereafter she was ordered to 
carry up some clean water for her master for drinking, which 
she did in the same bowl that he got his tea in from Mrs. 
Ogilvie; but that she first synded the bowl with some water. 
That she went up stairs with the bowl into her master’s room, 
and found him in bed; but that, upon seeing the bowl, he 
cried, ‘‘ Damn that bowl, for I have got my death in it 
already,’’ and bid her, at the same time carry it down stairs 
out of his sight; and that she carried up water to him in the 
tea-kettle, which he drunk of. 

Depones, That the reason for her synding the bowl was, 
That it appeared to be greasy and white; and that she knew 
the bowl to be the same as above, because Mrs. Ogilvie, after 
giving her master his tea, came down stairs with it, and set 
it down in the kitchen on the foreside of the press. 

Depones, That, after synding the bowl, as aforesaid, the 
grease did not come wholly out of it. 

Depones, That the day her master died, about mid-day, 
she was sent by Mrs. Ogilvie two miles to clip some sheep. 

Depones, That Mrs. Ogilvie frequently went to see how 
her husband was in the forenoon, but not once in the after- 
noon; and that, when the deponent was going up stairs to 
see him between twelve and one o’clock, she was turned back 
by Mrs. Ogilvie. 

Being interrogate on behalf of the pannels, depones, That 
when Mrs. Ogilvie made up the bowl of tea in the breakfasting 
room as aforesaid, the deponent saw her put in milk and sugar; 
but whether she put in any honey, the deponent does not per- 
fectly remember, nor whether she saw any honey upon the 
table. 

Depones, That the family seldom breakfasted without honey ; 
but that the day deponed upon, she rather thinks there was 
none; because, she believes, at that time the house was out 
of honey. 

And being further interrogate in behalf of the pannels, 
depones, That, at the time deponed upon, when she carried up 
the fresh water to her master to drink, she synded the bowl 
with water, and not with broath out of the pot. 

Depones, That the next day thereafter, the bowl was synded 
with broath out of the pot, and given to a dog; and that it was 
the deponent that did so by the direction of Elisabeth Sturrock ; 
and that Elisabeth Sturrock gave her no reason for doing so. 

Further depones, That she took the bowl for carrying water 
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to her master, because it was at hand; and that she had no 
notion at that time of her master being poisoned, nor till after 
his death. 

Being interrogate in behalf of the pannels, When she re- 
turned from the sheep-clipping? depones, That it was about 
nine at night. 

Upon which, being again interrogate, How she came to 
depone as above, That Mrs. Ogilvie did not once visit her 
husband in the afternoon? answers, That was because she was 
told so by the other servants, who added, That her master 
did not want Mrs. Ogilvie up for fear of doing her harm. 

Depones, That after she saw her mistress make up the 
bowl of tea in the breakfasting parlour, as aforesaid, she went 
into the kitchen and made up the fire, before she followed her 
mistress to the closet, as above deponed to. Causa scientia 
patet. And this is truth, as she shall answer to God. 

(Signed) Heyry Hows. 


ANDREW Stewart merchant in Alyth, aged thirty, married, 
purged of malice and partial counsel, sworn, and interrogate, 
depones, That upon the evening before Mr. Ogilvie of Kast- 
miln died, being a Wednesday, the deponent was at the house 
of Eastmiln, when, upon his coming into the house, Mr. Ogilvie 
told him, that he had forbid his brother,-the Captain, the 
house, on account of suspicions he had, that his wife was too 
much taken up in doing things for his brother the Captain, 
and not for himself; and that, at the same time, he mentioned 
some differences he had with his brother concerning money 
matters. 

Depones, That on the Monday before Eastmiln, the de- 
ponent’s brother-in-law, died, Lieutenant Ogilvie (who is above 
designed Captain), came to the deponent’s house in Alyth on 
horseback ; and that the horse he rode belonged to Mr. Ogilvie 
of Eastmiln. 

Depones, That, on the day thereafter, being the Tuesday, 
Elizabeth Sturrock, a former witness, came to the deponent’s 
house, and bought some things for the family of Eastmiln. 
That he does not know that she brought with her any letter 
for Lieutenant Ogilvie; nor does he know if Lieutenant Ogilvie 
gave her any letter for Mrs. Ogilvie the pannel. But depones, 
That he did that day inform Lieutenant Ogilvie, that he, the 
deponent, was to be at Eastmiln next day. 

Depones, That, upon the day thereafter, he accordingly went 
to Eastmiln, and before he went off, Lieutenant Ogilvie de- 
livered to the deponent a small phial glass containing some- 
thing liquid, which he said was laudanum; and also a small 
paper-packet, which he said contained salts; and that the 

123 


Katharine Nairn. 


Andrew Stewart 


morning of the day preceeding, the deponent saw the Lieu- 
tenant working among some salts, at least, which appeared 
to the deponent to be salts, which were in a chest belonging 
to the Lieutenant. That the phial glass was round, and knows 
that there was another phial glass in his own house which was 
square. That he is positive, as he has already deponed, that 
one phial glass was delivered to him by the Lieutenant; and 
cannot say, with certainty, that two might not have been 
delivered to him by the Lieutenant; but rather thinks he 
got only one; and that at the time when the above particulars 
were delivered to the deponent, the Lieutenant desired him 
to deliver them privately into Mrs. Ogilvie’s own hand. That 
he did not see the packet made up, nor did he open it to see 
what it contained. 

Depones, That, on the foresaid packet, there was a letter 
directed for Mrs. Ogilvie of Eastmiln, which letter was sealed 
both with wax and a wafer; and that round the packet there 
was a loose paper of directions, in what manner the laudanum 
was to be used. 

Depones, That when he came to Eastmiln in the Wednesday 
afternoon, he was carried into a room where old Lady Eastmiln 
was; and that, within a short time thereafter, Mrs. Ogilvie 
the pannel and Miss Clark came into the room. That, at the 
desire of Mrs. Ogilvie, he followed her up to the easter room, 
where Mrs. Ogilvie having asked him, If he had brought any 
word to her from the Lieutenant? he delivered to her the several 
particulars above mentioned, which the deponent saw her im- 
mediately put into a drawer in the room. That he did not 
see her read the letter at that time; but that she put the whole 
together into the drawer. That, soon thereafter, Miss Clark 
asked the deponent, What he had brought with him from the 
Lieutenant to Mrs. Ogilvie? or if he had brought any thing 
with him? he at first said he had brought nothing; but, upon 
Miss Clark’s pressing him with great earnestness, he at last 
informed her of the particulars he had brought. That, upon 
this, Miss Clark said, that she was afraid Mrs. Ogilvie might 
poison her husband. 

Depones, That soon thereafter Miss Clark, in presence of 
the deponent and the old Lady, desired Eastmiln not to take 
any thing out of his wife’s hand, except at the table. To 
which he answered, that he would not. That the old Lady 
joined with Miss Clark in desiring Eastmiln to take nothing 
out of his wife’s hand; but that the deponent was at that time 
very much displeased with both, as he then had no suspicion 
that Mrs. Ogilvie had any design against the life of her husband. 

Depones, That that same night he heard Mrs. Ogilvie say, 
that she lived a most unhappy life with her husband; that she 
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— him dead; or, if that could not be, she wished herself 
ead. 

Depones, That the deponent supped with Eastmiln and the 
rest of the family that night. That he then appeared to be 
in his ordinary state of health; but that some times before, 
that same night, he told the deponent and the rest of the 
company then at the Kirkton, that he had swarfed or fainted 
on the hill; that, for that reason, he could drink no ale. That, 
upon this, they called for a dram, which he took, and there- 
after seemed hearty, and in good spirits; and Eastmiln then 
, that the swarf had happened to him on the hill that same 

ay. 

Depones, That that night the deponent told, that he in- 
tended to go off from EKastmiln early next day, which occasioned 
their getting breakfast more early than usual. That Eastmiln 
did not breakfast along with the family, the only persons 
present at breakfast being Mrs. Ogilvies elder and younger, Miss 
Clark and the deponent being then only present. That the 
deponent saw Mrs. Ogilvie making a bowl of tea, by filling 
it out of the tea-pot, and putting sugar and milk in it; and 
that she said, in presence of the company, that she was to 
give it to her husband, who was then in bed; and that the 
deponent saw her go out of the room with the bowl in her hand. 
That, about an hour and a half after they had begun to break- 
fast, they were told that Eastmiln had been suddenly taken 
ill; upon which Miss Clark immediately run up to the room 
in which he was, and soon thereafter returned weeping, and told 
them, that Eastmiln had got a bad breakfast. 

Depones, That the deponent immediately run up stairs, 
where he found Eastmiln vomiting and purging violently. That 
he heard him say that he was all wrong within; and that he 
had got what would do his turn. That Eastmiln called very 
much for drink. That they offered him milk; but that he 
would drink nothing but water. That he complained much 
that he was burning within. 

Depones, That he proposed to Mrs. Ogilvie that a surgeon 
should be called to his assistance, to which she would not agree, 
saying, that he would be better. And upon the deponent’s 
renewing this proposal, she said, She would not for any money 
that a surgeon should be called, as the consequence of this 
would be, to give her a bad name from what Miss Clark had 
said of her. That, upon this, the deponent told Mrs. Ogilvie, 
that Mr. Meik, surgeon in Alyth, whom the deponent had 
recommended, was a discreet person; that he would come; and 
that he would tell none but her what he thought of him. That, 
upon -this, the deponent left her, she having previously agreed 
that Mr. Meik should come. That the deponent thereafter set 
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out on his journey; but, before he had got far from the house, 
one of the girls, whose name he thinks was Robertson, came 
up to him, and desired that Mr. Meik might be sent with all 
haste. That after supper, the deponent Lad a conversation with 
Miss Clark concerning the suspicions she had of Mrs. Ogilvie’s 
intentions against her husband, in which the deponent pro- 
posed, that they should either take Mrs. Ogilvie’s keys out of 
her pocket, or break open her drawers at the back, in order 
that they might satisfy themselves, if the particulars brought 
by the deponent were poison or not ; and that this wag the only 
method by which mischief would be prevented. That Miss 
Clark did not seem to agree to either of these proposals, and 
the deponent himself had at that time no suspicion, that there 
was any foundation for Miss Clark’s fears; and the deponent 
was confirmed in this opinion from his having been told, by 
the old Lady, that she had gone up to the room-door, after her 
son and daughter-in-law were in bed; and that there was then 
more kindness between them than usual. 

Depones, That his wife had frequently told him, before 
the death of Eastmiln, that he was a tender man; but that he 
never heard of his having been troubled with violent vomit- 
ings, or purgings, before the day on which he died. That he 
had the appearance of a tender man; and that the deponent has 
heard his wife say, that he would not be a long liver. 

Depones, That at the conversation above mentioned at Kirk- 
ton, he heard Eastmiln say, that he had been ill of a cough 
and sore breast; and that for some time past, he had been 
thinking of writing to Doctor Ogilvie at Forfar, to send him 
some things. That the deponent laughed at him for talking 
in that manner, and bid him take a dram. 

Depones, That the drawer into which Mrs. Ogilvie put the 
particulars delivered to her by the deponent, stood in that 
room in which the deponent slept that night. 

Depones, That at the time when Alexander Ogilvie the de- 
ponent’s brother-in-law arrested the corpse, the deponent advised 
Lieutenant Ogilvie to make his escape, if guilty; to which he 
answered, That God and his own conscience knew that he was 
innocent. 

Depones, That the two pannels lived at the house of East- 
miln, from the time of Eastmiln’s burial to the time that Mrs. 
Ogilvie was apprehended; and that for some time after the 
pannels continued to live there; but how long he cannot say. 

Depones, That Mrs. Ogilvie had been blooded the day before 
Eastmiln’s death, or the day before that; and that she had 
been ill, and taking drugs for some time before, as the de- 
ponent had heard. Causa scientie patet. And this is truth, 
as he shall answer to God. 
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And at reading over the oath, depones, That at the time 
when Lieutenant Ogilvie delivered the particulars above men- 
tioned to the deponent, he desired him to put them into Mrs. 
Ogilvie’s own hand ; but did not mention the words privately or 
by herself ; and that his reason for denying at first to Anne 
Clark, that he had brought any parcel from Lieutenant Ogilvie, 
was, because he considered Miss Clark as a person given to raise 
dissension in families; and because, that he had been desired 
by the Lieutenant to put the particulars into Mrs. Ogilvie’s 

own hand. And this is alsotruth. (Signed) Anp. Srewarr. 

Gro. Brown. 


James CaRNEGIE surgeon in Brechin, married, aged about 
forty and upwards, being solemnly sworn, purged of malice and 
partial counsel, depones, That in the end of May last, he got 
a message from Lieutenant Ogilvie the pannel, with whom he 
is acquainted, desiring him to meet him at Colin Smith’s 
vintner in Brechin. That the deponent having gone there, 
found him in company with one Lieutenant Campbell of the 
same regiment, and one Mr. Dickson. That Lieutenant Ogilvie 
took the deponent aside, and told him, that he was troubled 
with gripes, and wanted to buy some laudanum from him, and 
at the same time told him he wanted to buy some arsenick, 
in order to destroy some dogs that spoiled the game. That the 
deponent told him, that he was uncertain whether he could 
furnish him with these things or not; but that he should look 
when he went home. That the deponent, when he went home, 
found he had some of both, and put up a small phial glass of 
laudanum, and betwixt half an ounce and an ounce of arsenick, 
both which he delivered next day to the Lieutenant, after the 
deponent had dined with him and Lieutenant Campbell next day 
in Smith’s. That Lieutenant Ogilvie took the deponent into 
another room, away from Lieutenant Campbell, when he was 
to receive the laudanum and the arsenick, and there the de- 
ponent delivered them to him. That the price of both was a 
shilling. That the arsenick was pulverised; and Lieutenant 
Ogilvie having asked how to prepare it, the deponent gave him 
directions. 

Depones, That he had sold of the same arsenick formerly 
to people for poisoning of rats, and heard that it had the 
desired effect. 

Depones, That he has been accustomed, when he sold 
arsenick, to take receipts from low people who bought it, but 
never from gentlemen; and as the deponent knew Lieutenant 
Ogilvie, and had a good opinion of him, the deponent did not 
ask a receipt from him, although, when the Lieutenant spoke 
about it first, the deponent said to him, ‘‘ We use to take a 
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James Carnegie 
receipt for arsenick.’’ That the Lieutenant answered, ‘‘ See 
first if you have it,’’ adding at the same time, ‘‘ Very good.”’ 

Depones, That he got his arsenick from a druggist in 
Dundee; but how long ago he cannot say, there being a small 
demand for arsenick at any time. Causa scientie patet. And 
all this is truth, as he shall answer to God. 

Depones, That he wrapt it up in the form of a penny-worth 
of snuff under three paper-covers. 

Depones, that the arsenick which he sold as above was 
white arsenick. 

Depones, that he cannot take upon him to say, from look- 
ing at arsenick, whether it be arsenick or not; nor can he 
say from the taste, for he never tasted it; but that he bought 
this as arsenick, had the name marked upon it upon the pack- 
age, and heard from those he sold it to that it had killed 
rats, as above mentioned. 

Depones, upon a further interrogatory, That he heard of 
Mr. Ogilvie of Eastmiln’s death after the time that he sold 
the arsenick to the Lieutenant. Causa scientie patet. And 
this is also truth, as he shall answer to God. 

(Signed) Ja. Carnucin. 
Auex. BoswELu. 


Lieutenant Gzorce CampsBeELt, of the late eighty-ninth regi- 
ment, unmarried, aged about twenty-two, being solemnly 
sworn, purged of malice, partial counsel, and interrogate, de- 
pones, That he has known Lieutenant Ogilvie the pannel these 
five years past. That in the beginning of June last, as he 
thinks, the pannel called for the deponent at Phinhaven, and 
desired him to go along with him to Brechin, because he wanted 
to see his old landlord William Finlay vintner there. That they 
accordingly went to Brechin, and put up at Colin Smith’s 
vintner, and the pannel called for James Carnegie surgeon there, 
but had no conversation at that time apart from the deponent; 
the pannel invited Mr. Carnegie to dinner, after he and the 
deponent should return from the fishing, which they were going 
to next day. And accordingly he came to dinner, and the 
pannel and Mr. Carnegie went out after dinner to another 
room, and had some private conversation for some few minutes, 
and then returned back to the deponent; and the deponent and 
the pannel went to Phinhaven that night, it being Friday’s 
night, and he staid with the deponent Saturday and Sunday 
nights, and left him on Monday, and on the Saturday after, 
the deponent heard of Mr. Ogilvie of Eastmiln’s death. Causa 
scientie patet. And this is truth, as he shall answer to God. 

(Signed) Gro. Campputy. 
James Frrcuson. 
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ce * 
Evidence for Prosecution. 

Patrick Dickson 
Parrick Dickson merchant in Brechin, married, aged sixty 
and upwards, being solemnly sworn, purged of malice and partial 
counsel, examined, and interrogate, depones, That when the 
pannel Mr. Ogilvie was in prison at Forfar, the deponent went 
to visit him, and he desired the deponent to go to James 
Carnegie surgeon in Brechin, and talk to him, that he might 
not be imposed on by any body; and the deponent accordingly 
went and conversed with Mr. Carnegie, who informed him, that 
he had sold the pannel some laudanum and some arsenick, 
for both which he received a shilling; and the deponent re- 
turned to Forfar and communicated to the pannel what Mr. 
Carnegie had said; upon which the pannel seemed to be under 
some concern, and seemed desirous to speak with Mr. Carnegie, 
without either confessing or denying to the deponent that he 
had bought the arsenick, for he had only acknowledged buying 
the laudanum on the Saturday before, when the deponent had 
been with him in prison; and the deponent told him that he 
had some business on hand which hindered him to send Mr. 
Carnegie to him; and the pannel desired the deponent to tell 
the Sheriff that he wanted to see him, to amend something 
in his declaration with regard to the laudanum which the pannel 
received from Mr. Carnegie. Causa scientie patet. And all 

this is truth, as he shall answer to God. 
(Signed) Pat. Dickson. 
Anp. PRINGLE. 


Petrer Mer surgeon in Alyth, unmarried, aged about 
twenty-seven, being solemnly sworn, purged of malice and 
partial counsel, examined, and interrogate, depones, That upon 
the day that Mr. Ogilvie of Eastmiln died, the deponent was 
sent for as a surgeon to him. That he was dead before he 
came, as the deponent was informed, about two hours. That 
immediately upon the deponent’s arrival, he was carried up 
by a servant to Mrs. Ogilvie the pannel’s room, where she was 
sitting, and she appeared to be in great grief and concern 
for her husband’s death, and desired the deponent, that what- 
ever he might think he discovered to be the cause of her hus- 
band’s death that he would conceal it from the world. 

And depones, There was no body else present with the 
deponent and the pannel at that time. That, upon going to 
the room where the corpse lay, and afterwards going out of 
the house, he met with Mr. Ogilvie the pannel, who went up 
with him to the room where the corpse lay, and appeared to 
be in great grief and concern for his brother. That five or 
six days after, he was called upon to inspect the body of East- 
miln; and, upon inspecting it, he observed the nails and a part 
of the breast discoloured, and his tongue swelled beyond its 
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natural size, and cleaving to the roof of his mouth, and no 
part of his tongue was beyond his lips, tho’ it did come out 
beyond his teeth. That he has observed the symptoms of the 
nails and the breast to occur after a natural death, but never 
that of the tongue at the same time, tho’ he has observed the 
tongue swelled without the other symptoms. 

And being interrogate, Whether he understood these symp- 
toms to be the effect of poison? depones, That he is not so 
much acquainted with the effects of poison as to have formed 
a judgment whether that was the cause in this case; but he 
was led to make that conjecture from the notice given him by 
Andrew Stewart, who had told him that the defunct was thought 
to be poisoned, and from the caution given him by Mrs. Ogilvie 
the pannel, to conceal any thing that might discover the manner 
of her husband’s death. 

Depones, That Alexander Ogilvie, the defunct’s youngest 
brother, told the deponent that he was sent for to open his 
brother’s body; and Gilbert Ramsay surgeon in Coupar being 
also there, the deponent and he agreed to open the body; but 
Alexander would not agree to it unless Doctor Ogilvie at Forfar 
was there; and as the deponent and Mr. Ramsay could not 
stay till he came, it was laid aside. 

Depones, That neither of the pannels made any objection 
to it; and that Alexander desired them to take a superficial 
view of the body, which they did, and discovered the symptoms 
aforesaid. Causa scientie patet. And all this is truth, as 
he shall answer to God. (Signed) Prerar Merk. 

AnD. PRINGLE. 


Giupert Ramsay surgeon in Coupar of Angus, married, aged 
about thirty-eight years, being solemnly sworn, purged of 
malice and partial counsel, and interrogate, depones, That he 
was sent for to Eastmiln about five or six days after the Laird’s 
death, and was desired by Alexander Ogilvie, his youngest 
brother, to inspect his body along with the preceeding witness; 
and, upon looking at it, they observed the nails and part of the 
breast discoloured, and his tongue swelled. That he has ob- 
served the first two symptoms to happen in a natural death, 
in consequence of putrefaction; but has not observed the last 
symptom. That these symptoms are owing to something very 
acrid, and made the deponent suspect that he died of poison. 
That his lips were very little swelled, but more discoloured 
than by a natural death. That the deponent had heard sus- 
picions of poison before he came there. 

And being interrogate for the pannels, depones, That he 
had observed the tongue swelled even in a natural death, but 
not to that degree it was in this case. 
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And depones, That, if he saw a dead body with these symp- 
toms, tho’ he had got no notice of any suspicion of poison, 
he would suspect it from these appearances. 

And being interrogate, Whether all these symptoms might 
not happen in a bilious cholick? depones, That the great swelling 
in the tongue, and discolouring in the lips, would not happen. 

And being interrogate for the pannels, Whether all the 
usual symptoms of poison happened in this case? depones, 
That he cannot answer that question with any certainty, never 
having seen the body of any other person who died of poison. 

And being further interrogate, depones, That the usual 
symptoms that occur in poison by arsenick, are vomiting, and 
evacuating downwards, and a great swelling in the tongue, and 
the blackness in the breast. 

And being further interrogate, depones, That there was no 
appearance of ulcers, in this case, either in the tongue or the 
lips. 

Depones, That the deponent proposed to open the body, 
but he was opposed by Alexander Ogilvie, on account that 
Doctor Ogilvie from Forfar was not there; but, as far as the 
deponent knows, it was not opposed by either of the pannels. 

And further depones, That he believes every thing in the 
body would, after being so long dead, be in a state of putre- 
faction; so that he doubts if the poison would have been cer- 
tainly discovered tho’ the body had been opened. Causa 
setentie patet. And this is truth, as he shall answer to God. 

(Signed) Ginpert Ramsay. 
James FrRcuson. 


Doctor Joun Ocitvim physician in Forfar, aged forty-eight 
years, married, being solemnly sworn, purged of malice and 
partial counsel, and interrogate, depones, That he heard, that 
the late Eastmiln died upon the sixth of June last; and that 
a few days after that, the deponent was desired by the Sheriff- 
substitute of Forfar-shire to go to Eastmiln to inspect the 
corpse of the defunct. That the deponent forthwith obeyed 
their order, and arrived at Eastmiln upon the twelfth of June 
last, about noon. That upon his arrival, Alexander Ogilvie 
the defunct’s brother, desired the deponent to go and inspect 
the corpse, which was then lying in an out-house. That he 
found the corpse in its grave-cloaths, and in a coffin; and 
having inspected the body, he observed, that the face, the 
arms, and several other parts of the body, were black and 
livid, and that the nails were remarkably black ; and as to the 
tongue, it was locked fast by the jaws, so that he could only 
observe a small part of it, which projected beyond the teeth, 
which part being the tip of the tongue, he observed to be white 
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and rough, and of a very unusual appearance. That the breast 
was white, and the lips pretty much of a natural colour. That 
from the appearances above described, he could draw no con- 
clusion as to the cause of the defunct’s death; as almost all 
these appearances might have arisen from the putrid state the 
body was then in; and that the only thing that appeared extra- 
ordinary to him, was the appearance of the tongue above 
described. That the deponent had some inclination to have 
opened the body, and if the two surgeons, who he heard had 
left Eastmiln that morning, had been there, he believes he 
might have done so; but as they were gone, and as the de- 
ponent in his own opinion, thought the body too much putri- 
fied, to be opened with safety to the operator; and as he was 
likewise of opinion, that in such a state of putrefaction, no 
certain signs could have been discovered of the cause of the 
death by opening the body, the deponent declined to do it. 

Depones, That the appearance of the tongue before de- 
scribed, was not such as happens in common deaths, but such 
as occurs from convulsions, or other strong causes. 

Depones, That Lieutenant Ogilvie the pannel, neither desired 
nor forbid the deponent to inspect the corpse; but he was 
present with the deponent when he inspected them as afore- 
said. Causa scientie patet. And this is the truth, as he shall 
answer to God. (Signed) Jonny Ocitvm. 

Anp. PRINGLE. 


Ropert Sura surgeon in Edinburgh, aged fifty years and 
upwards, a widower, who being solemnly sworn, purged of 
malice and partial counsel, and examined, depones, That he 
had once occasion to attend a patient, being a woman near 
Ormiston, who had got, arsenick and died of it, as the de- 
ponent verily believes. That the deponent went and saw the 
woman about two hours after she had taken the arsenick in 
some pottage, as she told him. That the deponent, when he 
came, found her seized with a violent vomiting and a purging. 
That she complained of a burning heat in her stomach and 
bowels, and had a great thirst, and drank frequently of milk 
and water. That the deponent, after staying some time with 
her, went away, and after a few hours, returned to her again, 
when he was informed, the before mentioned symptoms had 
continued upon her, that is to say, the vomiting, purging, pain, 
and drought. That she soon thereafter died, having lived, as 
the deponent thinks, about nine hours after she took the 
arsenick. 

Depones, That the deponent next day inspected the dead 
body of the foresaid woman, and could discover nothing ex- 
ternally upon the body different from the appearances after a 
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natural death ; but that, upon opening the body, he discovered 
the stomach and guts to be red and inflamed, and the stomach 
appeared to be gangrened, and in parts of the stomach he 
discovered some arsenick. 

Depones, That at the time the woman had received the 
arsenick, as above deponed, a child had likewise taken a spoon- 
ful or two of the pottage, which occasioned the child to vomit, 
and thereby throw up the arsenick, as he believes, so that the 
child recovered. 

Being interrogate for the pannels, depones, That a person 
may be seized with a vomiting, purging, internal pain, and 
drought, without having received arsenick. As these symp- 
toms may occur in a bilious cholick and other cases. Causa 
screntie patet. And this is the truth, as he shall answer to 
God. (Signed) Roser Smiru. 

AND. PRINGLE. 


Gzorce Camppe.u Sheriff-substitute of Forfar, aged seventy 
and upwards, solutus, who being solemnly sworn, purged of 
malice and partial counsel, and examined, depones, That upon 
looking at the two declarations now exhibited to him, emitted 
before him by Mrs. Ogilvie the pannel, and other two by 
Patrick Ogilvie pannel, that all these were emitted freely before 
him, and faithfully taken down from their own mouths, and 
subscribed by them before the deponent. And also, that the 
deponent’s name adjected thereto, is his subscription. 

Depones, That he, as Sheriff-substitute of the county of 
Forfar, went to Eastmiln upon the first of July last, in order 
to search for papers or letters belonging to any of the pannels. 
He the deponent did find in a trunk, or drawer, he cannot 
say which, the letter now exhibited to him, marked by his 
hand, and that of John Ure his clerk, on the day aforesaid. 
And another letter being exhibited to him, without date or sub- 
scription by the writer thereof, and with a docquet on the 
back, signed George Spalding, and another docquet below, 
signed Anne Clark and Alexander Boswal. 

Depones, That to the best of his memory, he thinks he 
received the said letter inclosed in one wrote by Alexander 
Ogilvie the pannel’s brother, addressed to the deponent. 

And a third letter being exhibit to him, signed Ketty Nairn, 
with a docquet on the back, signed Anne Clark, Alexander 
Boswal, depones, That he found the said letter in one of the 
repositories at Eastmiln, when he made the search above men- 
tioned. Causa scientie patet. And this is truth, as he shall 
answer to God. (Signed) Gro. CampBgnu. 

: Gits. Ex.ior. 
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Joun Ure, Sheriff-clerk of Forfar, aged forty years, mar- 
ried, being solemnly sworn, purged of malice and partial 
counsel, and interrogate, depones, That the four declarations 
now exhibited to him, two by Mrs. Ogilvie pannel, and two by 
Patrick Ogilvie pannel, were all freely emitted before the pre- 
ceeding witness, and in presence of the deponent, and all signed 
by him the deponent, by the Sheriff-substitute George Camp- 
bell, and the pannels. Causa scientie patet. And this is the 
truth, as he shall answer to God. (Signed) Jonnw URE. 

GiB. ELuot. 


Letters of Mrs. Ogilvy. 


The three Letters and four Declarations before deponed to were 
read to the Court and Jury, and of which the tenor follows: 


First Lerrer. 

Dr Captin 

I was sorrie I missed you this day. I sat at the water 
side a long time this fornoon; I thought you would have 
comed up here; if you had as much mind of me as I have of 
you, you would have comed up, tho’ you had but stayd out-by 
as there was no use for that, there is more rooms in the house 
then one. God knows the heart that I have this day and 
instead of being better its worse, and not in my power to 
help it. You are not minding the thing that I said to you, 
or you went out here and what I wrote for. Meat I have not 
tasted since yesterday dinner, nor wont or you com here, tho’ 
I should never eat any it lyes at your door. Your brother 
would give any thing you would come, for God’s sake come. 


Suconp Lerrsr. 

Dr Sr 

I receved yours just now; I am very glead to hear that you 
went safe home, no thing could give me greater pleasure then 
to here of you being well; Mrs. Spaden was safley delivert of 
a daughter last night, and is in a very good way; Mr. Spaden 
thought it needles to write you as I have wrote you: As for 
that you write me about any body clattring any noncens you 
need not be afraid of that about any thing, for I am detrmind 
not to mind any thing; We shall send to you when Willie and 
Chairele comes up, but in the mean time. I think you may 
send one Sunday to see and to let us here how you are; the 
pain will not write for me: I have no more time to write, 
but my best respects to your mother is all from Dr Sr 

yours while 
Kerry Narn. 
Glenkilry Weensday 
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Tarp Lerrsr. 
Dr Sr 
I recved yours, and as you propose coming this day eight 
days, Mr. Spalding thinks it proper that hi runs an express 
to Edinburgh to my Uncle, which I think very right, and 
till you heare the consequance thereof, I think you better not 
trust any writer, which you shall hear the moment the express 
comes back; as I see you mean nothing but what is genteel, 
you may expect nothing else at my hand, and tell wee see you 
heare is all with compts to you and feamily 
Dr Sr ; 
your most humble servt 


Kerry Naren. 
Glenkilry Jany 4. 1765. 


Addressed on the back, To Thomas Ogilvy Esq. of Eastmiln. 


Declarations of Katharine Nairn. 
Fist Decuaration By Katruartine Naren. 


Forfar, 14. June, 1765. In presence of George Campbell Esq. 
Sheriff-substitute, 


Compeared KartHarmve Naren, lawful daughter of the 
deceas’d Sir Thomas Nairn of Dunsinnan Baronet, and relict 
of the deceas’d Thomas Ogilvie of Eastmiln, who being ex- 
amined, declares, That Lieutenant Patrick Ogilvie was at 
Eastmiln when she was married to his brother, and continued 
there as his proper residence till within these three or four 
weeks when he left same, as his brother and he did not agree. 
That the evening Patrick Ogilvie left Eastmiln, the Declarant 
wrote him a letter, which she sent by Elizabeth Sturrock, one 
of the maid servants to Little Forthar, as she was going there, 
at least about a gun-shot from Little Forthar, for some whisky 
from one Robert Easson. 

Declares, That she did not write any letter to said Patrick 
Ogilvie when at Glenkilrie, nor to be sent him to one John 
Spalding’s nor to Glenkilrie. 

Declares, That on Tuesday before her husband’s death she 
was sending said Elizabeth Sturrock to Alyth with some yarn, 
when she wrote a letter by her to deliver to said Patrick Ogilvie 
relative to some of his shirts she had been mending to him, and 
the letter was directed to the care of Andrew Stewart, and 
that she got no return by Elizabeth Sturrock, but that next 
day she got a return to her letter by said Andrew Stewart a 
merchant in Alyth, who was coming to Eastmiln however, and 
that it was the afternoon of the day before her husband died. 
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That Andrew Stewart beside the letter brought her two doses 
of salts and a small phial glass with a little laudanum, and 
that the letter was but a quarter of a sheet of paper, contain- 
ing mostly directions about the salts, and how much of the 
laudanum to take; but whether the letter was open or sealed 
she does not remember. That before Patrick Ogilvie left his 
brother’s house, she asked him, any time he was at Alyth, to 
buy for her and send to Eastmiln two doses of salt and a little 
laudanum as she slept very ill; That when Andrew Stewart 
delivered the letter she read same, being only a direction as 
above, and after laid the salts and laudanum into a drawer 
till she should use same; and that she took one of the doses 
of salts on the Friday after her husband’s death, and the other 
on the Saturday; and on the Sunday and the Monday nights 
she took laudanum each night, and as she did not use the 
whole laudanum, she delivered back the glass and the re 
mainder of laudanum, to the said Patrick Ogilvie on his return 
to Eastmiln, after his brother’s death. That on Thursday 
morning the sixth of June, her husband being distressed the 
night before, and many days preceeding; and that morning 
he complained of a shortness of breath, and that thro’ the 
night he had been distressed with it, she therefore gave him 
his tea in his bed; and that when the rest of the family were 
at their tea, she filled up a bowlful for her husband, which 
with a bit of hard bisket from Dundee, she carried streight 
from the low room, where they were at breakfast, upstairs to 
her husband’s room and gave him; and that she took the 
bisket out of a basket standing on a by-table in the room, aside 
the family then sitting at breakfast. But that she did not go 
into any closet with the tea, before giving it to her husband. 
That she never heard from her husband, nor any person else, 
that he blamed the tea for his illness. 

Declares, That Elizabeth Sturrock got so much of the tea 
Mr. Ogilvie left, as he did not drink it out, and also got 
another bowl of tea after, both which she gave her, out of her 
own hands. And this she declares to be truth. 

Kerry Ocinvig. 
Gro. CAMPBELL. 
Joun Urs, Clk. 


Srconp DrcnarsaTioN BY KarHaRINE Naren. 


Forfar 15 June 1765 in presence of the said George Campbell 
Esqr. Sheriff-substitute 


_Compeared the said Karnarme Nairn alias Ogilvie who 
being re-examined Declares That before the Lieutenant left 
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Eastmiln she heard him say that he had both salts and lauda- 
num in a chest that he brought from the East Indies, and that 
she said she would be obliged to him for a little of the salts 
and laudanum, as she had much need thereof. 
Kerry Ocinvig. 
Gro. CAMPBELL. 
JoHn Urn, Clk. 


Declarations of Patrick Ogilvie. 
First Drecuaration By Parrick OGILvin. 


Forfar 14th June 1765 By George Campbell Esqr Sheriff- 
substitute of Forfarshire 


Compeared Lieutenant Parrick Ogitvin of the eighty-ninth 
regiment of foot who being examined declares That so far as 
he remembers he came to this country from abroad in January 
last, and that his principal residence was at the Eastmiln of 
Glenyla his brother Thomas Ogilvie’s house, and that he left 
that place about three weeks ago. That the reason he left it 
was on account of some dryness betwixt his brother and him 
occasioned by some surmises or reports in the country; but 
tho’ these had not happened he was determined not to stay 
longer about his brother’s. That since leaving same he has 
had no fix’d residence, but has been going about seeing his 
friends and old acquaintances. 

Declares That the evening he left his brother’s house, he 
went to Mr. Shaw’s house at Little Forthar, and when walking 
by the water side there with George Shaw, Elizabeth Sturrock 
a servant of his brother Thomas Ogilvie’s brought him a letter 
from Mrs. Ogilvie his brothers Lady, the contents of which 
were desiring him to return to his brothers house, and that 
he sent a verbal message, he was not to return at that time, 
as he then intended going the length of Baron Reids on a visit. 

Declares That the next day when at Little Forthar he re- 
ceived another letter from his brother by James Millam, the 
contents of which were to the same purpose as Mrs. Ogilvie’s, 
which James Millam knew. That some days after when at 
Glenkilrio he received another letter from said Mrs. Ogilvie. 
but who was the bearer of it he does not remember, nor does 
he remember if he wrote any answer to that letter. Declares 
that he was in Alyth the Tuesday before his brothers death 
when he received a third letter from Mrs. Ogilvie by the afore- 
said Elizabeth Sturrock, but to which he returned no answer 
in writing. That the said evening of Tuesday he gave to 
Andrew Stewart merchant in Alyth his brother-in-law a small 
open note by way of wrapper or direction round a small phial 
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glass in which were some drops of laudanum, and in the 
wrapper two doses of salts folded close by the glass; and that 
the write in the note or wrapper properly contained directions 
for Mrs. Ogilvie how to use the laudanum, and so far as he 
remembers was to take fourteen or fifteen drops at a time. 
That all this he told to Andrew Stewart, and that it was for 
Mrs. Ogilvies own proper use, and to deliver it to nobody else, 
but did not desire him to do it privately or to let nobody see 
him deliver it, only desired him to be sure to deliver it to 
herself. Neither did he deliver a sealed letter to Andrew 
Stewart at the time for Mrs. Ogilvie. That the said laudanum 
and salts he brought from the East-Indies with him as a 
remainder of what he used when his health was bad there and 
on his passage home, having done the same by his surgeons 
directions both at land and sea. And this he declares to be truth. 
Pat. Ogitvy. 
Gro. CAMPBELL. 
Patrick Orr Clk. 
Joun Urs witness. 


Seconp DrcLtaRATION BY Patrick OGILvIn. 


Forfar 15th June 1765 By George Campbell Esqr. Sheriff- 
substitute 


Compeared the said Lieutenant Parrick Ocitvm who being 
re-examined declares That it consists with his knowledge that 
of the laudanum he sent as mentioned in his last Declaration 
there was not above thirty drops or guts of it used so far as he 
can recollect from the quantity he sent and what remained in 
the phial glass the day after his brothers death, that the de- 
clarant came to Eastmiln when Mrs. Ogilvie returned him the 
glass & the remainder of laudanum therein, & which he in- 
stantly produces, & is immediately sealed up with the de- 
clarants own seal & lodged in the Sheriff Clerks office. And 
that when the declarant delivered the glass to Andrew Stewart, 
he shook the same to him & shewed him betwixt him & the 
light the quantity of laudanum therein, who upon looking at 
the same just now must be sensible that there is no more 
out thereof than about the quantity of thirty guts as above, 
and that Mrs. Ogilvie told him she had used about that quan- 
tity, & also made use of the salts. 

Declares that within these two weeks he was at the town 
of Brechin & in company with James Carnegy surgeon of that 
place, but that he received from him no Jaudanum or any other 
medicine whatever. That when he was at Eastmiln in the course 
of conversation with Mrs. Ogilvie, he happened to say that 
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James Balfour 
he had some salts and laudanum, that he used when at the 
East Indies in his chest at Dundee which would be very soon 
at Alyth, when Mrs. Ogilvie desired to have some of both 
salts and laudanum as it might give her rest when uneasy & 
could not procure sleep, And this he declares to be truth. 

Pat. Ocinvy. 

Gro. CAMPBELL. 
Patrick Orr Clk. 
Joun Ure witness. 


Mr. James Baurour of Pilrig, Sheriff-substitute of the shire 
of Edinburgh, aged fifty and upwards, married, who being 
solemnly sworn, purged of malice and partial counsel, ex- 
amined, and interrogate; and two declarations or examinations 
being now exhibited to the deponent, depones, That, at the 
desire of the Lord Advocate, the deponent, upon the twenty- 
second of June last, went to the Laigh Council house of Edin- 
burgh, where Patrick Ogilvie pannel being brought before him 
for examination, depones, That the declaration now exhibited to 
him, signed by the deponent and the said Patrick Ogilvie pannel, 
is what was emitted by the pannel before the deponent at that 
time. That, on the Monday thereafter, the deponent, at my 
Lord Advocate’s desire, went to the Tolbooth of Edinburgh in 
order to examine Katharine Ogilvie the other pannel. The 
paper now exhibited to him, and signed by him before William 
Dunbar and John Stewart, both writers in Edinburgh, witnesses 
subscribing thereto, contains a faithful narrative of what passed 
on that occasion. Causa scientie patet. And this is truth, as 


he shall answer to God. (Signed) Ja. Batrour. 
Gis. Evuior. 


Witiiam Dunsar writer in Edinburgh, aged twenty-four, 
unmarried, who being solemnly sworn, purged of malice, partial 
counsel, examined, and interrogate, depones, That the examina- 
tion of Patrick Ogilvie pannel, mentioned in the deposition of 
the preceeding witness, was emitted in the deponent’s presence, 
and he saw the said pannel and the Sheriff-substitute subscribe 
the same. 

Another paper being exhibited to him, containing what 
passed on the examination of Mrs. Ogilvie pannel, by Mr. James 
Balfour Sheriff-substitute of the shire of Edinburgh, in the 
Tolbooth thereof, depones, That the said paper contains a 
faithful account of what passed on that occasion; and that the 
deponent is a signing witness to the said James Balfour’s sub- 
scription thereto annexed. Causa scientie patet. And this is 


truth, as he shall answer to God. Wii. Dunpar. 
Gis. Exxror. 
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Examination of Patrick Ogilvy. 


The two papers before deponed to were read to the Court 
and Jury, and the tenor thereof follows: 


Edinburgh, the twenty-second day of June, One thousand 
seven hundred and sixty-five years. 


In presence of Mr. James Batrour of Pilrig, Sheriff-substi- 
tute of the shire of Edinburgh, Compeared Patrick Ogilvie, 
late of Colonel Morris’s regiment; and being interrogate, 
Whether he sent any salts to Mrs. Ogilvie of Eastmiln his 
sister, or any medicine, or any thing wrapt up in a paper? 
Refuses to answer this question. 

Being interrogated, Whether he was in use to take lauda- 
num and purging salts in one and the same day for his health? 
Answers, That he was not. 

Being interrogated, Whether he had in his possession a 
bottle of laudanum during his voyage home from the East 
Indies? He refuses to answer this question. 

Being interrogated, How many guts or drops of laudanum 
he was in use to take at a dose? He refuses to answer this 
question. 

Being interrogated, Whether laudanum was in use to bind 
or loose him while at sea? He refuses to answer this question. 

Being interrogated, What was the bulk of each dose of salts 
he took? Refuses to answer this question. 

Being interrogate, Whether he sent a bottle to the said 
Mrs. Ogilvie by the hands of Andrew Stewart? and whether 
he told Andrew Stewart that there were salts along with the 
bottle? Refuses to answer this question. 

Being interrogated, What was the nature of the surmises 
and reports, which occasioned a dryness betwixt him and his 
brother Eastmiln? He refuses to answer this question. 

Being interrogated, What were the contents of any letters 
sent to him by the said Mrs. Ogilvie, after that the declarant 
had left his brother’s house this summer? and what were the 
contents of the answers he made to them? Refuses to answer 
this question. 

Being interrogated, When he first heard of his brother’s 
illness, and from whom? Refuses to answer this question. 

Being interrogated, Whether he had any conversation with 
his mother, or any of the family, or in the family, as to the 
nature of his brother’s distemper or cause of his death? Refuses 
to answer this question. 

Being interrogated, Whether he slept in the house of East- 
miln after his brother’s death? for how many nights, in what 
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room, and who slept in the room with him? He refuses to 
answer any of these questions. 

Being interrogated, In what room the said Mrs. Ogilvie 
slept, during the nights between the death and burial of her 
husband? He refuses to answer this question. 

Being interrogated, Whether he did ever send for any medi- 
cines from one Dougal a surgeon in Kirrymuir? or did ever 
hear any body send for any medicines from him? He refuses to 
answer this question. 

Being interrogated, Whether he has had any conversation 
with any of his brother’s servants concerning the circumstances 
which happened on the day of his brother’s death? He declines 
answering this question. 

Being interrogate, Whether, while he was in the prison of 
Forfar, he sent any messages by word or writing to the said 
Mrs. Ogilvie? He refuses to answer this question. 

Being interrogated, Whether he is acquainted with one Mr. 
Carnegie a surgeon in Brechin? or whether he ever bought any 
medicines or poison from the said Mr. Carnegie? He refuses to 
answer this question. 

Being interrogate, Whether he recollects what time his 
deceased brother was married? answers, He does not recollect 
just now. 

Being interrogated, Whether he the declarant was present 
at the marriage? answers, That he was. 

Being interrogated, Whether he was acquainted with the 
said Mrs. Ogilvie before her marriage with his brother? answers, 
That he was not. 

Being interrogated, Whether he absolutely refuses to answer 
the above questions, which it is said above he refuses, or 
declines to answer? or whether he declines at present to answer 
them? He now answers, That he absolutely refuses to answer 
them to-night; but he does not know, whether he may here- 
after answer some of them or not. 

And being interrogated, Whether he inclines to give any 
reason for this refusal? answers, That he does not think it 
necessary to give any reasons. 

This declaration and answers were emitted in presence of 
William Dunbar and William Campbell, writers in Edinburgh. 

Par. Ocinvy. 
Ja. Ba.rour. 


Examination of Katharine Nairn. 


At Edinburgh, the twenty-fourth day of June, One thousand 
seven hundred and sixty-five years. 


Ia presence of Mr. Jamas Batrour of Pilrig advocate, Sheriff- 
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substitute of this sheriffdom of Edinburgh, Compeared Mrs. 
Karuarins Nairn, widow of the deceased Thomas Ogilvie of 
Eastmiln; and a copy of two several declarations emitted by 
her, upon the fourteenth of June instant, before George Camp- 
bell, Esq., Sheriff-substitute of Forfar, and subscribed of this 
date by the said Mr. James Balfour, being read over to her, 
she was asked, If there was any thing in the said declarations 
which she now desired to correct or alter? she refused to answer 
this or any other question put to her, having been so advised 
by her friends and counsel: And the following questions were 
separately put to her. 

In what drawer and in what room of the house did she 
put the medicines and letter which were delivered to her by 
Andrew Stewart, the day before her husband’s death? 

Did she read the letter? What were the contents? Has she 
the letter? or how has she disposed of it? 

By whose advice did she order the above medicines to be 
sent to her? 

What was her ailment? Did she mention such ailment to 
any in the family? Did she mention her ailment to Lieutenant 
Ogilvie? If she did, how came she to take his advice about her 
health ? 

Did she sleep with her husband the night before his death? 
When did she first see and speak to him next morning the 
sixth of June? 

Was she in use to give him tea in his bed? Did he desire 
tea that morning? Did any body see her make the tea and 
fill the bowl for her husband? Did she carry up the tea from 
the place where it was made streight to his room? Did he refuse 
or show any unwillingness to take it? Did she give any of 
the tea which her husband had drank to any other person? 

Did any body propose sending for a surgeon when her 
husband was taken ill? Did she oppose the surgeon being sent 
for? And what was the reason for so doing? 

Where did she sleep from the time of her husband’s death, 
till the time of her commitment to the prison of Forfar? 

Where did Lieutenant Ogilvie sleep during that time? 

How many letters did she write to Lieutenant Ogilvie from 
the time he was dismissed from her husband’s family? If she 
sent any letters, mention how many, by whom sent, and to 
what places sent, and what were the contents, and what answers 
she received. Does she know what is become of these letters 
and answers? 

To all and each of which questions, put separately to her, 
she refused to give any answer. And further refuses to ad- 
hibite her subscription hereto. 

In witness whereof, the said Mr. James Balfour, William 
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Dunbar writer in Edinburgh, and John Stewart writer there 
and hereof, have adhibited their subscriptions, time and place 
foresaid. (Signed) Ja. Banrour. 
Witt1am Dunsar witness. 
Joun Srewarr witness. 


James M‘Kewaim, session-clerk of Glenylla, aged forty years, 
married, who being solemnly sworn, purged of malice, partial 
counsel, examined. and interrogate, depones, That some time 
after the late Eastmiln’s death, the deponent was in the house 
of Eastmiln, where Alexander Ogilvie brother of the late East- 
miln likewise was. That he saw the said Alexander Ogilvie 
have several papers in his hand, one of which, he said, he was 
to send to Forfar, as it might be evidence against Mrs. Ogilvie 
the pannel; and that the deponent looked at that paper, and 
saw that it was in the form of a letter without a subscription ; 
but the deponent did not read it, nor hear it read. 

And a, letter libelled upon, beginning Dr Captain, and 
indorsed on the back by the names of George Spalding and 
George Campbell, being now exhibited to the deponent, he 
depones, That he cannot now say positively whether or not 
that is the letter shown to him by Alexander Ogilvie, as afore- 
said; but thinks it is like it. Causa scientie patet. And this 
is truth, as he shall answer to God. (Signed) Ja. M‘Kenzim. 

AND. PRINGLE. 


James Minuam, tacksman of the Eastmiln of Glenylla, aged 
thirty-six years, married, and being solemnly sworn, purged 
of malice and partial counsel, examined, and interrogate, de- 
pones, That, during the late Eastmiln’s illness, upon that day 
on which he died, the deponent was sometimes in the room 
with him, particularly, about two o’clock in the afternoon, 
when the deponent asked the late Eastmiln, How he was? to 
which Eastmiln answered, That he was very ill; and the de- 
ponent further asked him, What he thought was the matter 
with him? to which Eastmiln answered, I am gone, James, 
with no less than rank poison! Causa scientie patet. And this 
is the truth, as he shall answer to God. 

(Signed) Jammus Miriam. 
Anp. PRINGLE. 


Groren Spaupine of Glenkilrie, aged thirty and upwards, 
who being solemnly sworn, purged of malice and partial 
counsel, examined, and interrogate, depones, That he is mar- 
ried to a sister of Mrs. Ogilvie the pannel, and has had frequent 
occasion of seeing Mrs. Ogilvie’s hand-writing; and a letter, 
without a subscription, beginning, Dr Captain, and indorsed 
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on the back by the subscriptions of George Spalding and George 
Campbell, being exhibited to the deponent, he depones, That 
he thinks that letter is of the hand-writing of Mrs. Ogilvie the 
pannel; but cannot be quite positive, as he has seen her write 
sometimes better, and sometimes worse, according as her pen 
was. Causa scientie patet. And this is truth, as he shall 
answer to God. (Signed) Gzorcz SPALDING. 
AnD. PRINGLE. 


ALEXANDER Linpsay, late servant to the deceased Thomas 
Ogilvie of Eastmiln, aged twenty-one, unmarried, who being 
solemnly sworn, purged of malice, and partial counsel, ex- 
amined, and interrogate, depones, That he came to be a ser- 
vant at Eastmiln about six o’clock of the morning of that 
day on which Eastmiln died. That, about nine o’clock that 
morning, he saw Mrs. Ogilvie the pannel standing in a closet 
up stairs between the two bed-rooms. That the deponent was 
going up to the garret to take down a wheel. That the door 
of the closet was open; but the deponent did not go into 
the closet; and that he did not then observe any thing that 
Mrs. Ogilvie was doing, nor that she had any thing in her 
hand; and that, when the deponent went up to the garret, Mrs. 
Ogilvie called up to him not to walk over the closet, for fear 
of shaking down something. 

Depones, That, when he was in the garret, he saw Ann 
Sampson standing at the stair-head, near the closet where Mrs. 
Ogilvie was. Causa scientie patet. And this is truth, as he 
shall answer to God. (Signed) Anex. Liypsay. 

AnD. PRINGLE. 


His Majesty’s Advocate declared he concluded his proof. 


The following witnesses were adduced by the pannels, for 
proving their exculpation. 


LIST OF WITNESSES SUMMONED FOR KATHARINE NAIRN. 
* The witnesses so marked were examined. 


1. *George Spalding of Glenkilrie 

2. Andrew Stewart merchant in Alyth 

5. Martha Ogilvy his wife 

4, Lieutenant George Campbell late of the 89th regiment of foot at 

Phinhaven 

5. Patrick Dickson merchant in Brechin 

6. Colin Smith vintner there 

7. James Rattray of Kirkhillocks 

8. Anne Robertson his wife 

9. Alexander Lindsay late servant to the said deceased Thomas 
Ogilvie of Kastmiln 
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Facsimile of last page of Patrick Ogilvy’s Declaration. 
(From the original MS. in the Justiciary Office.) 


List. of Witnesses for Defence. 


. *George Campbell, Esq., sheriff-substitute of the county of Forfar 


John Ure sheriff-clerk of Forfar 
Fergus Fergusson in Kirkton of Glenylla 


. *Margaret Reid his wife 
- “James Millam tacksman of the Eastmiln of Glenylla 


David Spalding of Whitehouse 

David Watson miller at Eastmiln of Glenylla 

Isobel M‘Kenzie widow of the deceased Thomas Ogilvie some 
time of Eastmiln, and mother of the said last deceased Thomas 
Ogilvie of Eastmiln 

Thomas Farquharson, eldest son of Paul Farquharson of Persie 

John Farquharson at Formall 

Gilbert Ramsay surgeon in Coupar of Angus 


. *Jean Wallace servant to George Spalding of Glenkilrie 
. *John Paterson son of James Paterson in Clocknocater in Glenylla 


Andrew Paterson also son of said James Paterson 


. *Margaret Paterson daughter to the said James Paterson 


Katharine Fergusson daughter of Fergus Fergusson in Kirkton 
of Glenylla 

James M‘Kenzie schoolmaster at Glenylla 

James Dougal surgeon in Kirriemuir 


. *Elizabeth Fergusson spouse to John Bressack portioner of Inver- 


carity 
Alexander Robertson at Binzean 
Alexander Ramsay at Bridge-end of Lintrathen 
Janet Irons spouse to William Glass at Burnside of St Martin’s 


» *Isobel Douglas at Wardhead of Formall 


Mr James Warden schoolmaster at Alyth 
Patrick Ramsay at Achmuir 


. *Thomas Jack tenant in Kirkton of Glenylla 


Thomas Ogilvie in Little Kenny 
John Ramsay of Kinalty 
James Manson servant to Colin Smith vintner in Brechin 
Thomas Morgan vintner in Dundee 
Helen Knight his servant 
Helen Sinclair spouse to Robert Dow in Dundee 
Charles Farquharson watchmaker there 
Patrick Ogilvie shipmaster there 
James Kay junior mariner there 
James Dickson, stabler at Cowgate-head of Edinburgh 
Robert Heron shoemaker there 
John Gardiner stabler there 
Gardiner his wife 
Anne Younger spouse to Charles Ramsay barber in Edinburgh 
David Murray stabler there 
Joseph Baron porter at the foot of Merlin’s-wynd, Edinburgh 
Christian Ogilvie his wife 
Andrew Murison macer to the Court of Justiciary 
Murison his wife 
Robert Gibb coachmaster in Canongate-head 
Mary Dallas his wife 
Thomas Miller of Barskimming, Esq., his Majesty’s Advocate. 
John Davidson writer to the signet 
rs Hay widow of Cuthbert of Castlehill 
Donald Farquharson cadie or council-post, and residenter in 
Edinburgh 
John Laing journeyman wright, foot of Old Assembly closs, 
Edinburgh 


. Francis Shaw carpenter, son of Duncan Shaw at Cortachie 
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63. Robertson, son of John Robertson of Cray 

64. Farquharson wife of Wallace, porter and 
indweller in Edinburgh ‘ 

65. John Farquharson some time in Sheithie, now in Ground of Dirie 

66. Elisabeth Sturrock late servant to the deceased Thomas Ogilvie 
of Eastmiln 

67. Ann Sampson late servant to the said deceased Thomas Ogilvie 

68. Dr Robert Menzies physician in Coupar in Fife 

69. Moir wife of said Dr Robert Menzies 

70. Hay relict of Bruce of Bunzean 

71. George Rodger sawer of timber in North Leith 

72. John Rodger his son 

73. Mrs Sarah Young late boarding mistress in Edinburgh, now in 

74, James Rattray porter or workman in Edinburgh 

75. Margaret Spalding his spouse 

76. Anne Rattray spouse to Alexander Ogilvie, brother of the said 
deceased Thomas Ogilvie of EKastmiln 

77. Thomas Black late surgeon in Dundee, now in Perth 

78. Mr James Hill preacher of the gospel, residing at Wester 
Gowrdie 

79. John Sword merchant in Edinburgh 

80. John Ballantyne in Kirkton of Glenylla 

81. Jobn Shaw tenant in Downie 

82. James Rob tenant in Tullich 

83. John Farquharson at Dykehead in Ground of Dirie 

84. *James Scott late druggist in Edinburgh, now in Alloa 

85. Dr James Christie late of Keith 

86. George Jaffray writer in Edinburgh 

87. James Smith writer in Edinburgh 

88. Anne Cameron spouse to Alexander MacGregor stabler there 

89. Henry Walker late servant to Peter Fyfe stabler in Edinburgh 

90. Jean Haig widow of John Allan baker in Edinburgh 

91. Charles Stewart taylor in Edinburgh 

92. John Armstrong writer there 

93. Francis Carlyle writer there 

94. John Fenton journeyman-painter in Edinburgh 

95. James Rae writer in Edinburgh 

96. John Pearson writer there 

97. James Corrie writer there 

98. James Harrower writer there 

99. Gilbert Stewart writer there 

100. Janet M‘Lauchlan servant to John Gillosh in Dalnackebock 

101. Isobel Robertson wife of Alexander M‘Kenzie in Inveredry 

102. Bathia Nairn spouse to George Spalding of Glenkilrie 

103. Dr Adam Austin physician in Edinburgh 

104. Dr Clerk physician in Edinburgh 

105. Dr Stewart Threipland physician there 

106. John Scott son to Dr James Scott physician in Alloa 

107. James Carnegie surgeon in Brechin 

108. Mrs Margaret Murray relict of Archibald Eagle seed-merchant 
in Edinburgh. 


The List of Witnesses summoned for Lieutenant Parrick 
Ocitviz is the same as the above, with the omission of 
the 108th. 


N.B. The List of Witnesses summoned for the Prosecutor, the List 
of Assize given out in the Indictment, and the List of Witnesses 
summoned for the Pannels, are not ingrossed in the Record. 
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George Spalding 

Gzoren Spaupine of Glenkilrie, aged thirty and upwards, 
married, who being solemnly sworn, purged of malice, and 
partial counsel, examined, and interrogate, depones, That, in 
February last, he wrote a letter to the Lady Nairn, pressing 
her Ladyship, that infeftment should be taken in favour of Mrs. 
Ogilvie of Kastmiln, upon her contract of marriage, because 
her husband Eastmiln appeared to be in a bad state of health. 

Depones, That, for some years past, Eastmiln appeared to 
him to be in an indifferent state of health, complaining often 
of a heart-cholic, or a pain in his stomach, attended with a 
short cough, which was not continual, but which seldom left 
him. ; 

Depones, That he wore a plaiden jacket and a belt round 
his middle, much broader than ever he saw another wear, 
with lappets of leather hanging down his haunches. That, upon 
his marriage, he took off these happings. 

Depones, That before he got the said broad belt he wore 
a stripped woollen night-cape upon his breast, the lower end 
of which reached near his breeches; but never observed him 
wear it after he got the belt. 

Depones, That, about six years ago, the deponent was told, 
that Mr. Ogilvie of Eastmiln had an ulcerous fever; after which 
the deponent saw him frequently, but never saw him look so 
well as formerly. 

Depones, That the old Lady Eastmiln told the deponent, 
that her son Eastmiln was about forty years of age when he 
died. 

Depones, That Eastmiln was married the thirtieth day of 
January last. 

Depones, That when Eastmiln was complaining of the said 
pain of his stomach, in the deponent’s house, he the deponent 
has frequently given him a dram to comfort him; and particu- 
larly, a little before Eastmiln’s marriage, Eastmiln being ill 
of the said disease in the deponent’s house, he got hot ale 
and whiskie, with a scrape of nutmeg in it, and was put to 
bed without any supper. 

Depones, That he does not certainly know how old Mrs. 
Ogilvie the pannel is, but believes her to be about twenty-one. 
Causa scientie patet. And this is truth, as he shall answer to 
God. (Signed) Grorcn SpaLpine. 

Henry Homes. 


Jammus Miriam tacksman of the Eastmiln of Glenylla, for- 
merly sworn this day on the part of the prosecutor, and now 
examined on his said oath on the part of the pannels, depones, 
That the very next day after Lieutenant Ogilvie had left the 
house of Eastmiln, Eastmiln employed the deponent to carry a 
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letter to his brother, and he read this letter to the deponent, 
the contents of which the deponent has forgot, further than 
that it contained a request to the Lieutenant to return to East- 
miln. That upon this occasion the deponent was informed by 
Eastmiln of indecent familiarities which his mother told him 
had passed betwixt the Lieutenant and his wife Mrs. Ogilvie; 
but that for his part he did not believe them. That the de- 
ponent delivered the letter according to his instructions, and 
received an answer from the Lieutenant, which was also read 
to him by the Lieutenant, importing the Lieutenant’s declining 
to return to the house of Eastmiln, because of the reports that 
were raised against him. 

Depones, That reports were in the country of indecent 
familiarities betwixt the two pannels. That he knows not what 
gave rise to these reports; but that for his part he never saw 
any indecencies betwixt them. 

Depones, That his dwelling-house is within a penny-stone 
cast of the house of Eastmiln, and that he has been frequently 
in that house. 

Depones, That he was very well with Eastmiln; and that if 
any thing concerned Eastmiln, he would have imparted it to 
the deponent as soon as to any other. 

Depones, That Eastmiln, four days before his death, com- 
plained to the deponent of a gravel, and a cholic; and that 
he could not live, if he got not the better of it. That on the 
evening of the Tuesday before his death, he went into the 
deponent’s house, saying he was cold, and ordered some shilling- 
seeds to be set on fire for warming him. That he complained 
of his being ill, refusing to eat, and saying he would have 
no other supper but the fire; and that he was fading as fast 
as dew goes off the grass. 

Depones, That the same night was not cold. 

Depones, That Eastmiln, the night before he died, was again 
in the deponent’s house, and said he was no better. 

Depones, That the day after Eastmiln died, he saw the 
Lieutenant sitting on a bed-side of the house of Eastmiln, with 
his mother on the one hand, and Dr. Meik on the other; and 
that he could not be pacified. That Mrs. Ogilvie was in another 
room, and did not see her. That the Lieutenant, in the situa- 
tion above described, was gushing out of tears. 

Depones, That he does not know whether there was any 
quarrel betwixt Mrs. Ogilvie and Anne Clark before Eastmiln’s 
death ; but that Eastmiln complained to him, that he could not 
get peaceable possession of his own house for Anne Clark. That 
he wished her away; and that he got from the deponent a ten 
shilling-note for the expense of her journey. 

Depones, That upon the Monday after Eastmiln’s death, 
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James Millam 

Anne Clark left the house of Eastmiln; and that the deponent 
saw her get money from Mrs. Ogilvie the pannel immediately 
before her departure. 

_ Depones, That when the mournings came home upon occa- 
sion of Eastmiln’s death, Anne Clark complained to the de- 
ponent for want of a mourning apron, adding that she should 
make it as dear to them as if it was a gown, meaning the 
pannels, as he understood; and his reason for understanding 
so, was, that it was the Lieutenant who sent for the mournings. 

Depones, That the day Eastmiln died, he was sent for to see 
him; and that he came about twelve o’clock, at which time 
there was no person with him but Anne Clark. That upon that 
occasion, he staid but a very short time. That he returned 
about an hour thereafter, and several other times, till Glenkilrie 
came. That he saw several persons in the room besides Glen- 
kilrie, who came to see Eastmiln; but that he does not re- 
member their names. 

And being interrogate for the prosecutor, depones, with 
respect to the letter which he got from Eastmiln to deliver to 
his brother the Lieutenant, That he now recollects a passage 
in it importing, that Eastmiln was to go to Edinburgh, to 
stay there a fortnight, perhaps a month, or six weeks. 

Depones, That the said letter, which the deponent carried 
from Eastmiln to his brother the Lieutenant, was inclosed by 
the Lieutenant in the said letter, which the Lieutenant wrote 
in return, and which letter the deponent put in his pocket 
without looking at the direction. That he offered the said 
letter to Eastmiln, which Eastmiln, without opening it, bade 
the deponent give to his wife—because it was directed to her; 
and which he did accordingly. 

And being further interrogate for the prosecutor, How it 
came, that when the Lieutenant’s letter was read over to him, 
that he did not know it was addressed to a woman? depones, 
That he took no notice of this, but only of the Lieutenant’s 
refusing to return to the house, because of the reports raised 
against him. 

Depones, That before the day on which Eastmiln died, the 
deponent never heard that he was ever troubled with any violent 
vomitings or purgings. 

Being interrogate, Whether, to the deponent’s knowledge, 
Eastmiln did not continue in the same state of health after 
his marriage that he was for a year before? depones, That he 
never heard him complain before his marriage; but has heard 
him often complain after it, tho’ he was as intimate with East- 
miln before his marriage as after it. Causa scientie patet. 
And this is truth, as he shall answer to God. 

And being further interrogate, depones, That the Monday 
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James Millam 
after the pannels were put in Forfar jail, Alexander Ogilvie, 
youngest brother to Eastmiln, rouped the stocking upon the 
farm of Eastmiln that belonged to his deceased brother. That 
he gave it out, that he did this by authority of a letter from 
his brother the Lieutenant. That he received the ready money 
got at the roup; and that the bills were taken payable to him 
at Martinmas next. And this is also truth, as he shall answer 
to God. (Signed) James Miriam. 
Henry Home. 


Jean Watuacs, servant to George Spalding of Glenkilrie, 
unmarried, aged thirty and upwards, being solemnly sworn, 
purged of malice and partial counsel, examined, and interrogate, 
depones, That she was servant in the deceased Eastmiln’s family 
for three years, and left it, as she thinks, about six years ago. 
That the last year she was in his service, as she thinks, East- 
miln had an ulcer, and was attended by Dr. Ogilvie. That 
since that time the deponent had little occasion to see Kast- 
miln, and did not hear him make any complaints of his health ; 
but that the deponent from his looks did not think he was 
in good health. 

Depones, That while he was bad of the ulcer, he was con- 
fined, as she thinks, for six weeks, and she herself sat up 
frequently with him. Causa scientie patet. And all this is 
truth, as she shall answer to God. And depones, she cannot 
write. (Signed) Aupx. BosweE.u. 


Isopen Doucias at Wardhead, dismissed of consent of the 
pannels. 


Tuomas Jack in Kirkton of Glenylla, married, aged forty 
and upwards, being solemnly sworn, purged of malice and par- 
tial counsel, examined, and interrogate, depones, That about 
ten o’clock of the day upon which Eastmiln died, the deceased 
Eastmiln told him, that he had been out the day before visiting 
some of his tenants biggings; and that he was very bad that 
day, and had been obliged to rest himself three times; but 
told the deponent, that he was better that morning; and that 
he told the deponent, that he had been a mile, or a mile and 
a half, from home the day before. Causa scientie patet. And 
all is truth, as he shall answer to God. 

(Signed) Tuomas Jacx. 
ALEX. BoswsLu. 


ExisaseTaH Fercuson, spouse to John Bresack, portioner of 
Invercarity, aged thirty-five, or thereby, being solemnly sworn, 
purged of malice, and examined, and interrogate, depones, That 
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Elisabeth Ferguson 
the day before Thomas Ogilvie of Eastmiln died, the deponent 
saw him in her own house, which is, as she thinks, about three 
miles from Eastmiln. That he was on foot. That he told 
her he was not very well; and that he had been taken ill, as 
he said, when he was going home some time before that, and 
had not got the better of it, or was not much better yet. Causa 
sceventie patet. And all is truth, as she shall answer to God. 
And depones she cannot write. 

(Signed) Atex. Bosws.v. 


Joun Parerson, son of James Paterson in Clocknocater of 
Glenylla, married, aged twenty-two years and upwards, being 
solemnly sworn and interrogate, depones, That he saw Eastmiln 
the day before he died about a mile from his own house. That 
he was going west to see some of his tenants biggings. That 
Eastmiln complained to the deponent that he was sick. That 
he said his bowels were all sore; and that he had not been so 
ill for six years. That he lay down and took a sleep upon 
the ground. That the deponent’s sister Margaret Paterson 
was with the deponent at this time, and none other. Causa 
scientie patet. And all is truth, as he shall answer to God. 

(Signed) Joun Paterson. 
AuEx. BoswE.u. 


Marcaret Paterson, daughter of James Paterson in Clock- 
nocater of Glenylla, unmarried, aged thirty or upwards, being 
solemnly sworn, purged, and interrogate, ut antea, depones 
and concurs with her brother the preceeding witness in all 
things; with this addition, That Eastmiln likewise complained 
of sore bones. Causa scientie patet. 

And being further interrogate, depones, That Eastmiln after 
this went further west, and did not return home that she saw. 
And depones, All this is truth, as she shall answer to God. 

(Signed) Atex. BoswsE.. 


' Marearer Rerp, spouse to Fergus Fergusson in Kirkton of 
Glenylla, aged about threescore years, being solemnly sworn, 
purged, and interrogate, depones, That she saw the deceased 
Eastmiln in her own house, which is about a quarter of a mile 
distant from his, the day before he died. That Eastmiln told 
her that he was not well, and he behoved to get Dr. Ogilvie 
to give him something to do him good. That Eastmiln was 
then walking, and had come from the hill. Causa scientie 
pateé. And all is truth, as she shall answer to God. And de- 
pones she cannot write. (Signed) Anzx. Boswetu. 


Doctor Jamas Scorr physician in Edinburgh, married, aged 
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Dr James Scott 
about forty, being solemnly sworn, purged of malice and par- 
tial counsel, examined, and interrogate, depones, That he has 
made sundry experiments upon arsenick. That he knows it 
will not dissolve in warm water; and that the common arsenick 
that is to be met with in the shops, altho’ pretty fine pounded, 
falls to the bottom of a vessel with water almost instantaneously. 
That it never puts on a greasy appearance. 

But being further interrogate upon the part of the prose- 
cutor, depones, That if arsenick be put into a bowl of tea with 
milk and sugar, that, if it was stirred round, the arsenick 
would be suspended so long, that it would kill a person that 
had drunk it; and if there was honey in the bowl, the arsenick 
would be still more suspended thereby. Causa scientice patet. 
And all this is truth, as he shall answer to God. 

(Signed) Jamzs Scorr. 
ALEX. BoswELu. 


Gzorce CAMPBELL of Carsgownie, Sheriff-substitute of For- 
farshire, a witness formerly solemnly sworn, and examined on 
the part of the prosecutor, depones, That some time after the 
late Eastmiln’s death, the deponent went to the house of East- 
miln to make a search for any thing that might appear there 
to clear up the cause of Eastmiln’s death. That the deponent 
not having the keys of the drawers in the house, broke up 
several of them, and particularly the drawers of what was 
said to be the late Eastmiln’s cabinet. That, in one of these 
drawers, he found some brownish white powder wrapped up in 
two or three small parcels. That the deponent not knowing 
what that powder was, carried it away with him, and after- 
wards showed it to James Carnegie surgeon in Brichen, and 
asked him what kind of powder he took it to be? and particu- 
larly, Whether or not he thought it was arsenick? That James 
Carnegie, after looking attentively upon the powder, declared, 
That he did not know arsenick but by the effects of it; and 
could not say, upon sight, whether that powder was or was 
not arsenick. 

Depones, That Alexander Ogilvie, brother to the late East- 
miln, was not present with the deponent either at the foresaid 
search at the house of Eastmiln, or when he shewed the powder 
to James Carnegie as aforesaid. 

Depones and produces some of the powder foresaid which 
he found at Eastmiln; which powder, upon the opinion of Dr. 
Cullen physician in Edinburgh, and Mr. James Russell surgeon 
there, who tried it before the court and the jury, he believes it 
to be saltpetre. Causa scientie patet. And this is the truth, 
as he shall answer to God. (Signed) Gzo. CampBzLn. 

Anp. Princrr. 
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The Procurators for the pannels renounced all further 
probation. 


Betwixt the hours of One and Two o’clock in the morning of 
the fourteenth current, 


*“ The Lords Commissioners of Justiciary ordain the Assize 
instantly to inclose in this place, and to return their verdict at 
four o’clock this afternoon, being the fourteenth day of August 
current, and appoint the haill fifteen Assizers then to be present, 
and the pannels in the mean time to be carried back to prison ; 
and continue the diet to that time.’’ 
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Fourth Day—14th August, 1765. 


Curia Justiciara S. D. N. Regis, tenta in Nova Sessionis Domo 
de Edinburgh, decimo quarto die Augusti, anno millesimo 
septingentesimo sexagesimo quinto, per Honorabiles Viros 
Dominum Gilbertum Elliot de Minto, Baronetum, Dominum 
Justiciarum Clericum, Alexandrum Boswell de Auchinleck, 
Andream Pringle de Alemoor, Jacobum Ferguson de Pit- 
four, et Georgium Brown de Coalston, Commissionarios 
Justiciarie S. D. N. Regis. 


Curia legitime affirmata. 
Intran. 


Karuarines Naren, and Patrick OciLviz; pannels: 
Indicted and accused as in the foregoing sederunt. 


The persons who passed upon the assize of the said pannels 
returned the following verdict : 


‘‘ At Edinburgh, the fourteenth day of August, one thousand 
seven hundred and sixty-five years, 


‘“ The above Assize having inclosed, did make choice of the 
said Sir George Suttie of Balgonie Baronet to be their Chan- 
cellor, and the said Alexander Sherriff of Craigleith to be their 
Clerk; and having considered the criminal indictment raised 
and pursued at the instance of Tuomas Minizr of Barskimming, 
Esq., his Majesty’s Advocate, for his Majesty’s interest, against 
Karnaring Narrn widow to the deceased Thomas Ogilvie of 
Eastmiln, in the county of Forfar, and Parrick Ocitvim Lieu- 
tenant of the eighty-ninth regiment of foot, brother-german 
to the said deceased Thomas Ogilvie, pannels, with the Lords 
Justice-Clerk and Commissioners of Justiciary their interlocutor 
pronounced upon the relevancy thereof, together with the de- 
positions of the witnesses adduced by the prosecutor for proving 
the same, and the depositions of the witnesses adduced for the 
pannels in exculpation, they, by a great plurality of voices, 
find the pannels gudlty of Incust, as libelled, during the life 
of the now deceased Thomas Ogilvie of Eastmiln: And they 
further find, by a great plurality of voices, the said pannel 
Katuaring Nartrn guilty of Murprr, by poisoning the said 
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Verdict of the Jury. 


Thomas Ogilvie her husband; and the said Lieutenant Parrick 
Oaitviz pannel gwilty Art and Part thereof. In witness whereof 
the said Chancellor and Clerk have subscribed their presents 
upon this and the preceeding page, place and date foresaid, 
in their name and by their appointment. 
(Signed) Gzo. Surrm Chan. 
Avex. Saerrirr Clk.’’ 


Immediately upon the reading of the above verdict, his 
Majesty’s Advocate judicially appeared in court, and craved 
that the Lords might proceed to pronounce a sentence condem- 
nator upon the said verdict. 


Plea in Arrest of Judgment. 


Mr, ALExANnDER LooxHart, ag procurator for both pannels, 
represented, That, during the short space of time that he and 
the other counsel for the pannels have had to recollect the pro- 
ceedings in the course of this trial, and upon hearing the ver- 
dict itself, as now read in court, sundry particulars have 
occurred to the counsel for the pannels, which they are humbly 
to insist upon as jointly and severally relevant why no judgment 
can pass against them upon this verdict; and as, in support 
of some of these, there will be occasion to refer to the records 
of the proceedings themselves, which till now have been in 
the hands of the jury; and as it is their earnest desire to state 
these in the most proper and becoming manner, he therefore 
moved the court, in behalf of both pannels, That they be 
allowed a reasonable time to prepare, state, and support the 
particulars, of the heads of which they shall furnish a note to 
his Majesty’s Advocate this very night. 


Apvocatus answered, That the record of the trial has been 
open, and subject to the consideration of the counsel for the 
pannels, during the whole course of the trial. That if any 
objection is to be taken against the course of procedure during 
the trial, it is necessary that such objection should be taken 
and tried before the jury is discharged ; but as the counsel for 
the pannels have moved no objection or plea in arrest of judg- 
ment, and have only moved for a delay, in order that they 
may have further time to find out and move such plea, he 
insisted, That this is no plea; and therefore craved judgment 
upon the verdict, unless the counsel for the prisoners shall 
state a special and legal plea, why such judgment should not 
pass. 


~ “The Lord Justice-Clerk, and Commissioners of Justiciary, 
155 


* 
Katharine Nairn. 


# 
having considered the foregoing debate, declare, That they will 
proceed to give judgment upon the verdict, unless the procura- 
tors for the pannels will forthwith state special reasons in 
arrest of judgment. 
(Signed) Giz. Exxior, I.P.D.’’ 


‘‘ The Lord Justice-Clerk, and Commissioners of Justiciary, 
having heard the procurators for both parties, upon the reasons 
for arrest of judgment, they appoint a minute of debate to 
be made up and engrossed in the record of court ; and supersede 
advising the said verdict and debate till to-morrow at eleven 
o’clock before noon; and continue the diet till that time; and 
ordain the pannels to be carried back to prison.’’ 
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Fifth Day—15th August, 1765. 


Curia Justiciaria S. D. N. Regis, tenta in Nova Sessionis Domo 
de Edinburgh, decimo quinto die mensis Augusti, anno 
millesimo septingentesimo sexagesimo quinto, per Honora- 
biles Viros Dominum Gilbertum Elliot de Minto, Baro- 
netum, Dominum Justiciarium Clericum, Alexandrum 
Boswel de Auchinleck, Andream Pringle de Alemoor, 
Jacobum Ferguson de Pitfour, et Georgium Brown de Coal- 
ston, Commissionarios Justiciarie dict. S. D. N. Regis. 


Curia legitime affirmata. 
Intran. 
Katuarine Naren 


AND 
Patrick OGILVIE, 


Present prisoners in the Tolbooth of Edinburgh; pannels: 
Indicted and accused as in the preceeding sederunts. 


Debate in Arrest of Judgment. 


LocxHart, Raz, Cross, and Dunpas, for the pannels, by 
this minute, represented, That no judgment ought to pass on 
this verdict, in respect that, so far as any thing is found against 
the pannels, the same is void and null; the proceedings in 
the course of this trial having been most informal and irregular. 
Particularly, between the hours of three and four of the after- 
noon of Monday the twelfth instant, the jury arose from their 
seats, and dispersed into different corners of the house; some 
of them, on that occasion, even going out of the room where 
the court sat; and continued so dispersed, eating and drink- 
ing, and conversing in private with different persons, and par- 
ticularly, with the counsel for the prosecutor, for the space 
of half an hour and better, a witness being then under ex- 
amination, and a part of her deposition reduced into writing, 
before they had so dispersed; till at last the clerk, at the 
desire of one of the judges, called over the list of assize, when 
they again assembled and took their seats, one or more persons 
having conversed in private with the witness then under ex- 
amination, during the time the jury had been dispersed; the 
said witness being Anne Clark, against whom objections had 

157 


* 


®. 

been proponed by the Moncle, but over-ruled, and a protest 
for remeid of law taken thereon. This, it is apprehended, was 
an actual adjournment of the trial; at least, it had all the bad 
effects of an adjournment, an opportunity being given to con- 
verse with the jurymen in private, to sollicite them, and to 
offer evidence, which the pannels and their counsel had no 
opportunity to see or hear; an event which the law of this 
country has been particularly careful to avoid; and has con- 
sidered the preventing such things, and giving absolute security 
against them, to be a fundamental point in a trial by jury, 
as appears by the act 1587. ch. 91. whereby :— 


Katharine Nairn. 


Our Soveraine Lord, considering the wranges alledged sustained by 
diverse noblemen and others, lieges of this realme, being accused of treason, 
be sollesiting, boasting, and menacing of the assize, after they were in- 
closed, the accusers and others persones, their favourers, having liberty to 
pass to the said assize, and to produce to them sick writs and witnesses, and 
uther probation, as they pleased, to verify the crime outwith the presence 
of the partys accused; quhairby the just defence of their lives, lands, and 
honours, was taken away ; therefore our said Sovereign Lord, with advice 
and consent of the estates of this present parliament, has statuted, declared, 
and ordained, That, in all times coming, the haill accusation, reasoning, 
writes, witnesses, and uther probation, and instruction whatsomever of the 
crime, sall be alledged, reasoned, and deduced to the assize in presence of 
the party accus’d, in face of judgement, and no otherways. 


From which statute it is plain, the legislature meant effec- 
tually to guard against every opportunity of making any im- 
pression upon the minds of jurymen, excepting by what was 
said and done in open court, and in presence of the pannels; 
and all the salutary effects of this statute must be eluded, if 
opportunity is given for the counsel for the prosecutors, or 
others, to sollicite, practise upon, or argue with the jurymen, 
during the course of the trial, in private, by permitting them 
to leave their seats, disperse through the house, and converse 
privately with whatever person they think proper. That, in 
like manner, about four of the clock in the morning of Tuesday 
the thirteenth of August, at least, between the hours of three 
and five of the morning of that day, the jury dispersed again 
in the same manner; and, in their absence, part of the deposi- 
tion of Elisabeth Sturrock, one of the witnesses, was taken 
down. That, about that time, the court likewise broke up, 
no quorum of the judges continuing on the bench, the Lord 
Kaims only remaining there, the rest retiring and conversing 
in private with sundry of the jury and others; and, upon that 
occasion likewise, the jury eat, drank, and conversed in private 
with different persons, and in particular, with the counsel for 
the prosecutor; whereby the trial was again interrupted. That 
no roll was called; nor was it any ways ascertained that they 
re-assembled, the Lord Kaims only calling out, ‘‘ Gentlemen 
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of the Jury, Are you all there?’’ and the depute-clerk of Jus- 
ticlary answering, ‘‘I see fifteen’’; but no answer was re- 
turned by the jurymen themselves. That, in this case, the court 
was most unquestionably adjourned, as no quorum of the judges 
remained sitting on the bench; and, tho’ no act of adjourn- 
ment appears in the record, yet, it is humbly apprehended, 
That that, instead of mending matters, renders them worse; 
for an adjournment wa facti, is, unquestionably, as much an 
adjournment as one made by an order of court, having all the 
bad consequences of it, and many more. 

That it is an adjudged point, that, after a jury is charged 
with a pannel, the court cannot be adjourned till the jury is 
inclosed. This was solemnly determined in the case of Janet 
Ronald, who was tried, in May 1763, at the circuit-court of 
Perth, for the crime of giving poison to her sister; in which 
case, after the proof was concluded, and while his Majesty’s 
Advocate was addressing the jury, one of the jurymen hap- 
pened suddenly to be taken ill, and appeared incapable of doing 
his duty at that time; for which reason the court was adjourned 
till next morning, when that juryman being recovered, the 
jury again re-assembled, were inclosed, and returned a verdict 
against the prisoner, finding her guilty art and part of the 
crime libelled. It was moved in arrest of judgment, That the 
court having been adjourned before inclosing the jury, and the 
jurymen dispersed, and an opportunity given to sollicite and 
practise on them in private, the verdict was void and null, 
and no sentence could follow in consequence thereof. The 
matter, on account of its importance, was referred to the Court 
of Justiciary at Edinburgh, where it was solemnly debated in 
presence of the whole judges; and, after information had been 
given in on this point, and recorded in the Books of Adjournal, 
the court being of opinion, that this adjournment vitiated the 
whole proceedings, did not pronounce any sentence on this ver- 
dict, but assoilzied the pannel, and dismissed her from the 
bar. That the adjournment of the court in the present case 
ought to have the same effect to vitiate all the subsequent 
proceedings, and to procure an absolvitor to the pannels; since 
every bad consequence that can be figured or imagined to result 
from an adjournment by act of the court must result also from 
an adjournment via factz. 

That about three o’clock of the afternoon of Tuesday the 
13th of August, at least some time between the hours of two 
and four of the afternoon of that day, the jury again 
dispersed, and conversed in private with sundry persons in dif- 
ferent parts of the house, and continued dispersed for the space 
of half an hour or upwards; after which they again returned 
to their seats. That in all these various adjournments and 
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dispersing of the aan was out of the power of the pannels, 
or their counsel, to prevent the jury being actually dispersed, 
on all these several occasions, before they were aware, no motion 
having been made publicly for leave of the court to disperse, 
and the pannels and their counsel being intent upon the busi- 
ness that was going on, and that attention first interrupted 
by the noise the jurymen made when actually dispersing. 

That it is in vain, in the present case, for his Majesty’s 
Advocate to plead the necessity of the jury being refreshed in 
such a case; for they were refreshed on several other occasions 
besides those above mentioned, at which times the refreshments 
were always given them in their seats; and it is apprehended 
that ought always to be the case, as it is a material point, that 
the quality and quantity of the refreshments they take, par- 
ticularly the wine, and other strong liquors, should be regulate 
by the court, under whose immediate inspection every thing 
of that nature should be given them; but by jurymen dispers- 
ing, and drinking liquors, in what quantity, and of what quality 
they please in private, and while removed from the inspec- 
tion of the court, there is a hazard of their becoming intoxi- 
cated with the liquors they drink, which may be of the most 
dangerous consequence to the security of those who are tried, 
and consequently to the lives and liberties of the subjects in 
this country in general. That the bad effects of all these several 
adjournments, were severely felt by the pannels in this case; 
- they served to protract the trial, and what impressions were 
communicated to the jurymen, when dispersed, or what quanti- 
ties of liquors they swallowed, are circumstances which cannot 
be known to the pannels or their counsel; but after the last 
time the jurymen were dispersed, and when the evidence on 
the part of the pannels began to be adduced, several of the 
jury showed a very great impatience, and insisted, that that 
evidence which the pannels thought material for them should 
be cut short. And some of them particularly disputed the rele- 
vancy and propriety of the questions put by the counsel for 
the pannels with great heat, in so much that some of the judges 
and other jurymen, were obliged to interpose, in order that 
the exculpatory proof might go on; and the counsel for the 
pannels were obliged to pass from many witnesses, in order 
to procure attention from those assizers. Hence, tho’ thirty- 
three hours were spent in hearing calmly the proof adduced 
for the prosecutors; yet the proof for the pannels, after being 
heard by those jurymen with great impatience, was put an end 
to in about three hours. By this means the whole proof rela- 
tive to the conduct of Alexander Ogilvie, which the pannels 
had insisted much upon in their defences, was prevented ; some 
of the jurymen saying, that they had nothing to do with 
Alexander. 
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The Tollbooth of Edinburgh. 


(From a drawing by D. Somerville.) 


Debate in Arrest of Judgment. 


That at one period of the trial, one of the jury retired 
from his place, and continued absent a considerable time; yet 
the proof went on in the mean time, the witnesses were ex- 
amined, and their depositions taken down in writing in the 
mean time, he paying no attention thereto, nor was he capable 
of doing so at the time; so that he could no more judge of 
what was said or done at that time, than if he had been twenty 
miles absent. That on sundry occasions jurymen did retire 
without leave asked or given, and went out of the room where 
the court was sitting. That it is in vain for his Majesty’s 
Advocate, to plead the necessities of nature as an excuse in 
such cases; for there is a remedy known and commonly prac- 
tised, when those necessities oblige the jurymen to withdraw, 
viz. leave is asked of the court, which orders a macer to attend 
the juryman, that no person may have any private inter- 
course with him during the time he withdraws, and the trial 
is stopt till he returns. 

That, by the act concerning the regulation of the judi- 
catories, passed in the third Session of the second parliament of 
King Charles the Second, in the 10th article concerning the 
Justice-court, it is enacted, ‘‘ That, in all criminal pursuits, 
the defender, or his advocates, be always the last speaker, 
except in case of treason and rebellion against the King.”’ 
Which act, tho’ altered as to prosecutions not extending to the 
loss of life, or to demembration, before the Court of Justiciary, 
or in Circuit-courts, and where the evidence is not taken down 
in writing by the act 21mo, Geo. IJ. Chap. 19. § 18. yet 
remains in full force as to all other criminal courts, and as to 
all trials brought in this court which may extend to the loss 
of life or limb, and when the evidence is taken down in writing. 
That this statute notwithstanding, after the advocates for the 
pannels had concluded their speeches to the jury, and nothing 
remained, by the forms of Court, but to inclose that jury for 
the purpose of returning their verdict, one of the judges did 
address himself to the jury, in a speech concerning this trial, 
and the credibility of particular witnesses, whereby the pannels 
were deprived of a legal and most material privilege, viz. the 
impression that must be left by the last pleader upon the minds 
of the jury in their behalf. 

That, besides all these informalities committed during the 
course of procedure, the record is very defective, tho’ the de- 
fects cannot at present be so particularly pointed out, as the 
counsel for the pannels have not yet had an opportunity of 
inspecting it. However, they do condescend on the following 
defects: That sundry admissions made by his Majesty’s Advo- 
cate, in point of evidence, favourable for the pannels, are not 
taken down; so that the record passed to the knowledge of 
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the assize, without bearing these admissions. One of these 
admissions was, passing from the crime of incest during a part 
of the time libelled; another was relative to the conduct of 
Alexander Ogilvie. That the protests for remeid of law taken 
for the pannels at different parts of the trial, are not ingrossed 
in the record, tho’ that was specially insisted for at the time 
they were taken, and precedents pleaded on and produced ; 
neither is the condescendence relative to the malice of Anne 
Clark, which was made for the pannels, but found not relevant 
by the court, mentioned in the record; and this is the more 
material, that the omission of this condescendence was used 
as an argument with the jury for the credit of Anne Clark’s 
testimony, by the judge who was the last speaker on this trial ; 
tho’, it will be remembered, that when the counsel for the 
prosecutor had concluded the rest of his proof, he gave notice 
to the court, That as the counsel for the pannels had charged 
malice against Anne Clark, one of the most material witnesses 
for the prosecutor, and meant to adduce witnesses for proving 
that malice, he judged it necessary, on his part, to adduce 
some witnesses, in order to obviate that objection, and to show 
that this witness was so far from bearing malice against the 
pannels, that, after she had been once precognosced, she had 
withdrawn and secreted her person, when a warrant by this 
court was out against her, in order to avoid her being brought 
as a witness in this cause. 

That the verdict appears to be informal; and the counsel 
for the pannels apprehend it will be found a special one, when 
applied to the interlocutor of relevancy. That it does not 
bear that the jury considered the writs produced, but only the 
depositions of the witnesses, tho’ writings were produced both 
by prosecutor and pannel; particularly, the declarations of the 
pannels when examined; the questions put to them by the 
Sheriff of Edinburgh, which they are said to have refused to 
answer ; Anne Clark’s letter to the Lord Advocate; the alledged 
letters from one of the pannels; a letter from Lord George 
Beauclerk; a letter from Colonel Morris, in whose regiment 
the pannel Patrick Ogilvie served, attesting his good char- 
acter. Therefore the verdict has proceeded on a partial con- 
sideration of the evidence. And the inattention of the jury to 
the whole evidence, appears from another particular, viz. in 
their finding the pannels guilty of the incest as libelled, which 
includes the whole month of January; tho’, it is in proof, that 
the late Thomas Ogilvie was not married till the 30th day of 
that month. That if time were allowed to the counsel for the 
pannels, to consider the verdict, and inspect the records, and 
prepare arguments in support of the positions they have now 
laid down, they apprehend there is good cause why judgement 
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should not pass on this verdict. They have set forth these 
objections in obedience to the court’s desiring them to con- 
descend, and craved, that more time may be allowed them to 
state these objections more fully, or any other which may occur, 
and liberty given them to inspect the record, and have copies of 
the verdict ; which has been refused them by the clerk. And 
this demand, they apprehend, is the more reasonable, that 
they have only had a recess of fourteen hours, from the time 
that the jury were inclosed, after enduring the fatigues of a 
trial which lasted for forty-three hours; so that they are not 
in a condition at present, to argue their objections so properly 
as they will be when more time is allowed them. All and each 
of the facts set forth they offer to prove, and they crave that 
a proof may be allowed accordingly. 


His Masusry’s Apvocatr and Souicrror GENERAL answered, 
That the conduct of the defence for the pannels in this trial has 
been extraordinary from first to last, as appears from the 
defences compared with the proof in exculpation. That after 
a trial of forty-three hours continuance, before a jury of the 
most respectable character, and after a verdict returned finding 
the pannels guilty, an attempt is now made to disappoint public 
justice, by a plea in arrest of judgement unknown in the law, 
unsupported by any precedent, and in itself irrelevant and 
frivolous. That this plea has been introduced with a declama- 
tion upon the liberty of the subject, and of the importance 
of preserving a jury-trial; and yet the plea itself tends, if it 
has any meaning, to prove, that no trial of a capital crime 
in this country can be taken by a jury; because the length of 
such trials must, in most cases, make it necessary for jurymen 
to refresh themselves, and to retire for answering the necessi- 
ties of nature; and if these things cannot be permitted by the 
court, the necessary consequence is, that no such trial can 
proceed by jury; and in order to bring such criminals to jus- 
tice, a new form of trial must be invented. That when a plea 
so groundless and frivolous is, for the first time, taken up in 
behalf of two pannels, whose rank and situation in life enable 
them to bring many learned counsel to argue and give counten- 
ance to such a plea, in behalf of two pannels convicted by their 
country of the most atrocious and dangerous crimes; it becomes 
the dignity of the court to hear fully, and then to give such a 
judgement as will show that the law knows no distinction of 
persons; and that the criminal law in this country, upon which 
the security of the government and the safety of the people 
depends, must have its course with equal effect against the 
greatest as well as the meanest of the subjects. That this 
trial has been conducted with more attention and favour for 
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the defence of the pannels, than any trial that has occurred in 
the memory of any of the members of the court. That the 
strictest orders were given that no juryman should retire, even 
for relieving the necessities of nature, without leave of the 
court, and being attended by a macer of the court; which was 
accordingly punctually executed throughout the whole course 
of the trial. That, when it became necessary for the jury to 
refresh themselves from time to time, for greater dispatch, 
and to prevent confusion, they left their bench, and were re- 
freshed at a table immediately below, at, and under the eye 
of the court; and the insinuation, that some of the jury may 
have taken too much liquor, is false and injurious to the know- 
ledge of the court, and was not so much as insinuated in the 
debate when the jury was present, and is now, for the first 
time, thrown into this minute. One of the jurymen being 
indisposed, rose from his seat and walked for some time behind 
the seat, but heard the whole evidence. That no criminal 
trial, where such refreshment of the jury has been necessary, 
was ever carried on in a manner so little exceptionable as the 
present; and the tendency of the pannels’ plea is to show, 
that no criminal has been legally condemned in Scotland, “in 
any case, where the trial has continued for such a time as 
to require refreshment to the jury, or the retiring of any jury- 
men, or the relieving the necessities of nature. That during 
the time the jury were refreshing themselves the first day, 
Anne Clark was under examination, which lasted eight hours, 
and remained in her place, under the immediate eye of the 
court, till her examination was resumed upon the return of 
the jury to their places; and no person spoke to her, except 
the macer of court, when he gave her some bread and wine. 
And during the whole course of the trial, upon notice given, 
that any of the jury had retired to ease nature, the proceedings 
stopt till his return; so that, tho’ from the necessity of the 
thing the court did, for some short intervals, stop proceed- 
ing in the proof, yet there was no adjournment of the court; 
and this appears from the record of the court, which the pan- 
nels cannot disprove; and the court remained full, without one 
moment’s interval, during the whole course of the trial; and 
as all the facts stated in the plea offered for the pannels passed 
in presence of the court, and as it is not pretended that any 
wrong was done, or any exception taken, in behalf of the pan- 
nels, to any part of the procedure during the whole trial, far 
less after the jury was inclosed, no proof can be allowed of the 
facts upon which the plea is founded, and the court must take 
them upon their own knowledge. 

The late case of Janet Ronald has no relation to the present 
case; for there the court was adjourned, and the jury dis- 
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missed after they were charged with the pannel, which was 
found to be contrary to law. 

That the insinuation thrown out against the jury, That they 
were impatient to hear the evidence for the pannels, is likewise 
false and injurious to the knowledge of the court. That after 
the prosecutor concluded his evidence, which he abridged as 
much as possible, the counsel for the pannels proceeded to open 
their defence by a proof, That, after the pannels were com- 
mitted to prison, the cattle at the house of Eastmiln were sold 
by Alexander Ogilvie; and it appearing clearly from their own 
evidence, that this roup proceeded from an order of the pannel 
Patrick Ogilvie, it was observed by one of the jury, that this 
fact did not appear to be material to the issue; and as they 
found themselves much exhausted by fatigue and want of rest, 
they would not be able to attend to such evidence as might 
be material for the pannels’ defence; which was submitted to 
the consideration of the pannels’ own counsel; and they did 
accordingly declare, That they gave up that article of their 
proof. 

The protest taken by the pannels for remeid in law, is 
extant in process, and makes a part of the record of this trial. 
The objection to the evidence of Anne Clark, founded upon 
malice, was clearly disproved before the jury by evidence. 
That she was so far from harbouring malice against the pan- 
nels, that, on the contrary, after she was precognosced before 
the Sheriff, she withdrew herself from the place of her abode, 
and concealed herself in different places about this city under 
a false name, in order to prevent her being adduced as an evi- 
dence in this trial; and altho’ his Majesty’s Advocate, perceiv- 
ing the danger of protracting this trial to an unnecessary 
length, did not insist to have this part of the evidence taken 
down ; yet it appeared so strong to the pannels’ own counsel, 
that, when they came to state the grounds of their allegation 
of malice, and to adduce their witnesses in support thereof, 
the Judge Examinator gave his opinion, that the condescend- 
ence, as stated by them, was not relevant; and they did not 
insist for the opinion of the court; which was plainly giving 
up and passing from this objection of malice, or any proof 
thereof. 

That the verdict is accurate and formal in all respects. 
There is no necessity that the verdict should mention the evi- 
dence upon which the jury proceeded. That all the written 
evidence adduced before the jury was in behalf of the prose- 
cutor, and no written evidence whatever was proved or adduced 
before the jury in behalf of the pannels; and if it can be 
supposed, that the jury did not take under their consideration 
this part of the prosecutor’s evidence, it was so far favourable 
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for the pannels; and he appeals to their Lordships’ knowledge, 
that, in most trials before this court, the declarations of the 
pannels, and other written evidence, are referred to in the 
libel, and produced before the jury; and many verdicts have 
been returned, upon which execution passed, wherein no men- 
tion is made of their having considered such written evidence ; 
for it is in their power to take that evidence under their con- 
sideration as a ground of their verdict or not as they please. 

That it is the undoubted right of the counsel for the pannel, 
to be the last speaker upon the import of the evidence, and 
the prosecutor has no reply; but it is the inherent right of 
the court, and essential to public justice, to correct mistakes 
in law or in fact, by which false impressions upon the jury 
may be made by the counsel on either side. That the verdict, 
with respect to the incest, is unexceptionable, and properly 
applies to the charge in the libel. 

That no admission was made by his Majesty’s Advocate, 
that is not properly entered upon record. That he passed 
from the incest charged to have been committed after the sixth 
of June, in presence of the court and jury, and the verdict 
properly applies to the libel as so restricted. That the counsel 
for the prisoners had access to the record during the whole 
course of the trial, and since that time; and it is improper 
to move the court for an arrest of judgment till they have 
further time to consider the record, in order to discover what 
objections they can there find in support of their plea. In 
respect of all which, judgment ought to be pronounced. 


Plea in Arrest of Judgment Repelled. 


After reading over the foregoing minutes judicially, in 
presence of the pannels and court, the Lords proceeded to advise 
the same, and pronouncing the following interlocutor :— 


‘“' The Lord Justice-Clerk, and Commissioners of Justiciary 
having considered the foregoing debate, and knowing that the 
whole of this trial, from first to last, was carried on under 
the eye, and in presence of the court; and that the whole of it 
was conducted with as much regularity and accuracy as ever 
was done in any trial before the court, they find the reasons 
pleaded in arrest of judgment not relevant, and repell the same; 
and they also repell the objections made to the form or substance 
of the verdict.’’ (Signed) Gits. Exuior, I.P.D. 


On pronouncing of which interlocutor, Mr. ALEXANDER 
Locxnart Advocate, procurator for the pannels, protested for 
remeid of law; and thereupon took instruments in the hands 
of the clerk of court. 
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Then there was a petition given in and presented to the 
court by the said Katharine Nairn pannel, signed by Mr. Alex- 
ander Lockhart, and Mr. Henry Dundas, her lawyers, bearing, 
That the petitioner has the misfortune, in the criminal prosecu- 
tion now depending against her in this court at the instance 
of his Majesty’s Advocate, to have a verdict returned against 
her by a plurality of voices, finding her guilty of the crimes 
of which she was charged: Whereupon his Majesty’s Advocate 
having moved for judgment, sundry objections were stated upon 
her part, why no judgment can pass against her upon that 
verdict. That, abstracting from these, she now begs to repre- 
sent to the court, That she is pregnant. And tho’ she cannot 
take upon her, from her inexperience in these matters, posi- 
tively to say how far she is advanced in her pregnancy, accord- 


ing to her best opinion, she judges she may be about three 
months gone with child. 


Therefore praying, It might please their Lordships, to direct 
the proper inquiry to be made into her present state 
and condition as to her alledged pregnancy; and, upon 
the same being properly certified, to supersede judgment 
against her, if any judgment can pass upon the verdict, 
till after delivery. 


Which petition being read in court, and judicially adhered 
to by her, 


‘* The Lord Justice-Clerk, and Commissioners of Justiciary, 
having heard this petition, they grant warrant for letters of 
diligence, at the instance of his Majesty’s Advocate, for citing 
three or more skilfull midwives to compear before their Lord- 
ships again to-morrow, being Friday the sixteenth day of 
August current, at nine o’clock in the forenoon, to inspect the 
petitioner Katharine Nairn pannel, and make trial whether or 
not she the petitioner be pregnant or with child; and accord- 
ingly to give their opinion or judgment to the court therein ; 
and continue the diet against the petitioner until the said 
time; and appoint her in the mean time to be carried back 
to prison; and, for the purpose aforesaid, the said Lords ap- 
point the persons following, to wit, Mrs. Johnston, Mrs. Hamil- 
ton, Mrs. Duncan, and Mrs. Hill, known midwives, to be cited 
as above. (Signed) Gis. Exxior, I.P.D.” 
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Sentence on Patrick Ogilvy. 


‘The Lord Justice-Clerk and Commissioners of Justiciary 
having considered the foregoing Verdict of Assize, dated and re- 
turned the fourteenth day of August current against KaTHaRINB 
Nairn widow of the deceased Thomas Ogilvie of Eastmiln 
in the county of Forfar, and Parrick Ocinvim lieutenant of the 
eighty-ninth regiment of foot, brother-german to the said de- 
ceased Thomas Ogilvie, whereby, by a great plurality of voices, 
the said Katharine Nairn and Patyick Ogilvie are found guilty 
of incest as libelled, during the life of the now deceased Thomas 
Ogilvie of Eastmiln; and the said Katharine Nairn guilty of 
murder, by poisoning the said Thomas Ogilvie her husband ; 
and. the said Lieutenant Patrick Ogilvie pannel, guilty art and 
part thereof: In respect of the said verdict, they, by the mouth 
of Isaac Gibbs, dempster of court, decern and adjudge the said 
Patrick Ogilvie pannel, to be carried from the bar back to the 
Tolbooth of Edinburgh, therein to remain, to be fed upon bread 
and water only, in terms of the act of parliament in the twenty- 
fifth year of the reign of his late Majesty King George the 
Second, intitled, ‘ An act for preventing the horrid crime of 
murder,’ until Wednesday the twenty-fifth day of September 
next to come, and upon that day to be taken forth of the said 
Tolbooth, and carried to the common place of execution in the 
Grassmarket of Edinburgh, and then, and there, betwixt the 
hours of two and four of the clock after noon of the said day, 
to be hanged by the neck by the hands of the common hang- 
man, upon a gibbet, until he be dead, and his body thereafter 
to be delivered to Dr. Alexander Munro, professor of anatomy 
in Edinburgh, to be by him publicly dissected and anatomized, 
in terms of the said act; and ordain all his moveable goods and 
gear to be escheat and inbrought to his Majesty’s use, which 
ig pronounced for doom. (Signed) Gits. Exnior. 

Aurx. BoswE.u. 
AnD. PRINGLE. 
James Frrcuson. 
Gro. Brown.’’ 
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Sixth Day—l6th August, 1765. 


Curia Justiciara S. D. N. Regis, tenta in Nova Sessionis Domo 
de Edinburgh, decimo sexto die mensis Augusti, millesimo 
septingentesimo sexagesimo quinto, per Honorabiles Viros 
Dominum Gilbertum Elliot de Minto, Baronetum, Dominum 
Justiciarum Clericum, Alexandrum Boswell de Auchinleck, 
Andream Pringle de Alemoor, Jacobum Ferguson de Pit- 
four, et Georgium Brown de Coalston, Commissionarios 
Justiciariz dict. S. D. N. Regis. 


Curia legitime affirmata. 
Intran. 
KaTHAaRINE Natrrn, 


Prisoner in the Tolbooth of Edinburgh ; pannel: 


Indicted and accused as in the former sederunts, 


Remit to Midwives. 


““ The Lord Justice-Clerk, and Commissioners of Justiciary, 
in respect that Grizel M‘Queen, relict of Dr. Hamilton, and 
Agnes Ker, wife of William Hill one of the letter-carriers in 
Edinburgh, two of the four midwives named yesterday, and 
cited in consequence of the warrant then granted for to have 
appeared this day, do only compear; and that excuses are 
offered and sustained for the other two; therefore they grant 
warrant for citing Mary Crawford, wife of William Richardson 
baker in Edinburgh; Mary Angus, widow of Hugh Sheills wig- 
maker there; and Margaret Watson, widow of William Petrie 
merchant there, all known midwives, to compear instantly 
before this court, in order to the effect that they, or such of 
them as the court shall appoint, may, upon oath, inspect the 
pannel Katharine Nairn, and make trial, whether or not she 
be with child, and accordingly to give their opinions and judg- 
ment thereupon. (Signed) Gizs. Exnior, 1.P.D.”’ 


Conform to warrant granted yesterday and this day, by 
the Lord Justice-Clerk and Commissioners of Justiciary, for 
citing of midwives to inspect the pannel, Compeared, in pre- 
sence of the said Lords, Agnes Ker, wife of William Hill late 
one of the letter-carriers in Edinburgh; Margaret Watson, 
widow of William Petrie merchant there ; Grizel M‘Queen, widow 
of Dr. Hamilton; Mary Crawford, wife of William Richardson 
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baker in Edinburgh; and Mary Angus, widow of Hugh Sheills 
wigmaker in Edinburgh, being all solemnly sworn, depone, 
That they shall faithfully try, and true report make to this 
court, of their opinions and judgment, whether the pannel 
Katharine Nairn is with child or not, as they shall answer to 
(Signed) Acnus Hi. 
Mare. Perris. 
GrizeL M‘QuEEN. 
Mary RiIcHARDSON. 
Mary SHEILLS. 
Gits. Ewuior. 


Report of Midwives. 


The said five midwives above named, having removed out 
of Court with the pannel to another room, and re-entered into 
the same after some short space of time, depone unanimously, 
From what they have observed, they cannot give a positive 
opinion, whether the pannel is pregnant or not; and that they 
cannot depone that the pannel is with child; nor can they 
depone that she is not with child. 

(Signed) Acnzs Hitt. 
Mare. Perris. 
Mary SHEILLS. 
Mary RicHARDSON. 
GrizeL M‘QumEEN. 
Gris. Exuiot. 


*“ The Lord Justice-Clerk, and Commissioners of Justiciary, 
in respect of the foregoing report, delay pronouncing of sen- 
tence against the said Katharine Nairn pannel, till the third 
Monday of November next to come, at twelve o’clock before 
noon, in this place, and continue the diet till that time; and 
grant warrant to the five midwives before named, along with 
Mrs. Johnston another known midwife, and already cited for 
that purpose, and who, upon report, will also be put upon 
oath, That they, by turns, may visit and inspect the person 
of the said Katharine Nairn pannel; and ordain the said mid- 
wives to report their opinion and judgment to the Court the 
said day, anent the said Katharine Nairn her pregnancy, or 
being with child; and appoint the pannel, in the mean time, 
to be carried back to prison. 

(Signed) Gins. Exuiot, I.P.D.”’ 
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APPENDIX I. 


_ Copizs of the Lerrers mentioned in the Minute of Debate in 
arrest of judgment, page 162, which were produced in the 
course of the TrraL, and are presently lying in the Clerk’s 
hands; but which, tho’ mentioned in Court, were not 
proved, and did not enter the record. 


(i) 
Lerrrr by Anne Cuark to his Majesty’s Advocate. 


Lorp ApDvocaTE, 

Upon my coming to town, I am informed, that you heave 
been searching for me. It would never bread in my breest to 
keept out of the way, had it not been for terror of imprison- 
ment; but houping you will be more favourable to me I shall 

eat upon you to morrow morning at eight of the clock. 
ANNE CLARK. 
Sunday evning eight of the clock. 


To the Right Honourable Lorp Apvocats. 


(ii) 
Letter from Lord Gzorce BreaucLterK, Commander in Chief of 
his Majesty’s forces in North Britain, to Lord Justice-Clerk. 


My Lorn, 

By a letter I have just received from the Lord Advocate, 
I find notice has been taken in court, That, notwithstanding 
of the order of the court for confining of Anne Clark in a 
separate room in the castle; yet, after being separated, she 
was again remanded back to the same confinement: It is very 
true; and I have the honour to acquaint your Lordship, that 
it was done by my orders; as it was represented to me, that 
the room in the gunner’s house she was by desire put into, 
was by no means a place to keep a prisoner in safety; and 
I am determined, that all prisoners intrusted to the care of 
the military under my command, shall always be put in places 
of security. I have the honour to be, My Lord, 

Your Lordship’s 
Most obedient humble servant, 
G. Bravucumrx. 
Holyroodhouse, Aug. 12. 1765. 


To the Right Honourable the Lord Justice-Clerk. 
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(i) 
Lerter from Sraats Lona Morris, Esq., to Mr. James Smith 
Writer to the Signet. 


Huntly-lodge, Aug. 3. 1765. 
SIR, 

This day I received your letter of the 3lst of July, re- 
questing an attestation of Lieutenant Ogilvie’s behaviour while 
he was under my command.—His conduct, as an officer, was 
unexceptionable; and he was always thought by myself, and 
the other officers of the regiment, to be an inoffensive harmless 
man. I am, Sir, Your most obedient and very humble servant, 

. Sraats L. Morris. 


To Mr. James Smith writer to the Signet, Edinburgh. 


APPENDIX II. : 


Copizs oF ORIGINAL LETTERS AND OTHER PAPERS RELATING TO 
THE CASE, NOW FIRST PRINTED FROM THE MSS. IN THE 
POSSESSION OF Mr. WitLiAM SAUNDERS, EDINBURGH. 


I.—Letter from John Davidson, W.S., Crown Agent, to Andrew 
Murison, one of the Macers of Justiciary. 


Sir, 

You have here inclosed the warrant for ye bringing up the 
Prisoners at Forfar of which youll notice & obey the Contents 
pointedly and with the utmost care. 

You have also a letter from Lord Advocate to get a Guard 
from Perth & youll go there & carry the Guard with you to 
Forfar. 

You must send me notice when you will be at Kinghorn or 
the North Ferry, that a new Guard may be sent to escort the 
Prisoners thence to Edinbh. Lord Advocate supposes you will 
come by the Ferry, but you will be able to judge of that yourself. 
You must not allow the one Guard to go away till the other 
comes unless you are provided with assistants enough to bring 
the prisoners along with the utmost safety & without any com- 
munication or intercourse. 


1James Smyth of Balharry, agent for the defence. Admitted W.S. 
5th April, 1742. Apprentice to James Graham. Son of John Smyth of 
Lietsie, writer in Alyth. Died 1781. Married Cecil, eldest daughter of 
Dr. John Kinloch.—Ep. 
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Your greatest care and attention in this matter is required by 
Lord Advocate & 
Sir, 
Your most humble servt., 
Joun Davripson.! 


Edin. 18 June, 1765. 
Mr. ANDREW Morison. 


Addressed :—For His Majesties Service. To Mr. Andrew 
Murison, one of the Macers of Justiciary, now at Dundee. To 
the care of the Postmaster. 


II.—Accot of necessary subsistance to Mrs. Ogilvy of East Mill 
& Lieut. Ogilvy, while in Prison here furnished by Provost 
Ker, in Forfar. 


1765. 
June from % To 3 dozen and 2 bottles ale - - £0 4 9 
4th to 19th To 4 mutchkin double rum and sugar 0 1 6 
both To at different times 2 mutchkins 
inclusive brandy - - - - eee g 2 iG) 
To paid for coalls during their con- 
finement - - - - ae. By 
To six days intertainment, tea twice 
each day - - - - zo WSLS. oO 
a GES ae) 
Bint or Reckonine—Maussrs. Barcuay & Oaitvy. 
June 14. To 1 bottle white wine : - -£0 2 0 
To 1 mutchkine double rum in punsh 0 3 0 
To 3 bottles ale & 2 tothe servant - 0 O 74 
Corn and straw to horses - a ba 
To intertainment - : - a 0 370 
0 10. 13 
Decay 
118-10 
Wit. Kur. 


1 John Davidson of Stewartfield and Haltree, admitted member of 
W.S. Society, 3rd April, 1749 ; author of a treatise on the Regiam Majes- 
tatem and another on the Black Acts; Crown Agent; and D.K.S. 1778- 
1797: Died 29th December, 1797.—Eb. 
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IlIl.—WUr. Davidson's Instructions to Andrew Murison to Forfar 
about the Ogilvies Triall. Hus character of A. M. to the 
Sheriff Substitute of Forfar, discreet, sensible honest man 


and you may trust any thing to him. ‘ 4 

29 June, 1765. » a 
Mem* For And” Murison 
29 June 1765. 


1. To go as soon as may be to Forfar & deliver Mr. . 
Campbell’s letter, hear it read when no other is present & see it 
be immediately followed out in every particular. 

2. As soon as Spalding is got & examined you are to learn 
from that evidence where Samson is & spare no trouble nor 
expense nor hazard to bring her to this place & cause the 
request be made to ye Sheriffs to get guards and military force 
where you see it needfull. 

3. Let Elizabeth Stirroch and Ann Samson know no harn 
will happen to them hear and speak them fair. * 

JOHN Davipson. 


I think Samson’s friends may have learnt where she is. Get 
at all rates an exact description of her, drawn by the Min” of " 
Glenylla w™ her dress, age, father’s name & place of abode. a 


IV.—Description of Anne Samson. 


About 20 years of age—light brownish hair, of a brown 
complexion—clear blooded, plump, round faee’d, midle sised, 
rather lassie like than one of the above age, broad over the midle 
of the face, narrow forehead and chin, good seam of teeth— 
ey’s 

[Description unfinished.—Eb. | 


€ 


V.— Warrant against Anne Clerk, Alexander Reid and 
John Graham. 


~*~ 
= 


By the Right Honb’* the Lord Justice Clerk. Having con- 
sidered the petition of Thomas Miller of Barskimming, Esquire, " 
his Majestys Advocate, presented to me of this date and lodged on 
with the Clerks of Justitiary, These are granting warrant tothe  —_— 
macers of the Court of Justitiary, Messengers at Arms, Constables, 
and all other officers of the Law, to search for and apprehend the 
persons of Anne Clerk, mantua maker, lately residenter in the 
house of the deceast Thomas Ogilvy of Eastmill, Alexander Reid, 
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servant or tenant to George Spalding of Glenkildry and John 
Graham of Murrayshall, and to bring them before me or any of 
the Lords of Justitiary for examination on the matters contained 
in the said petition enjoining hereby and requiring all sheriffs and 
their Deputes, Magistrates of Royal Burghs and Justices of peace 
within their respective jurisdictions to grant all necessary aid for 
putting this warrant in execution, and also requiring the 
Magistrates of Royal Burghs and Keepers of their Tolbooths to 
receive and detain the persons of the saids Anne Clerk, Alexander 
Reid, and John Graham during the course of their transmission 
to Edinburgh for their safer custody. 


Given at Edinburgh the third day of July, one thousand 
seven hundred and sixty five years. 
Gits. Evuior. 


And in respect of this precognition :— 
Edin™ 4 July, 1765. 


The Judge of the High Court of Admiralty hereby gives his 
concurrence for putting the within warrant to due and lawfull 
execution against the persons within named and designed, 
wherever they can be found within the jurisdiction of the High 
Court of Admiralty. 

James Purp, J.A. 


The Lord Justice Clerk having considered the Precognition of 
Charles Abercromby, writer, this day taken before the Court of 
Justitiary, grants warrant to Macers and Messengers to search 
for, and apprehend the persons of John Tuthope at Guardwell, 
and Farquharson his spouse, and Tuthope, 
Relict of Knight, and to bring them and each of them, 
before the Lord Justice Clerk, or any of the Lords Commissioners 
of Justitiary for examination. Given at Edinburgh, the fifth day 
of July, one thousand seven hundred and sixty five years. 

Gis. ELior. 


VI.—Petition—Andrew Murison to the sherriff of Forfar to get 
inspection of the house of Hast Mull. 


24 July, 1765. 


Unto my Lord Sherriff Depute of Forfar or his substitutes. 

The Petition of Andrew Murison, one of the Macers of the 
High Court of Justiciary, Humbly sheweth, 
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That as it may be proper and necessary to have access into 
the House of East Miln so as to give an exact discription of the 
different rooms therein, closets and other apperments, with the 
situation of the Beds and Drawers, for a full Information of these 
things to my Lord Advocate, and which cannot be had without 
a warrand from your Lop. to take off the seals formerly put on 
the said doors by your Lop. 

May it therefore please your Lop. to grant warrand for taking 
off the seals from the doors of the House of Eastmiln, so as access 
may be had to the same for the foresaid purpose. 

Anp™ Morison. 


By George Campbell, Esqr. Sherriff Substitute, having con- 
sidered the above Petition, grants warrand to the Reverend Mr. 
Thomas Mason, Minister of Glenylla to open the Doors of East 
Miln and satisfy the Petitioner, thereafter to seal the Doors again. 

Gro: CAMPBELL. 


Vil.—Letter from John Davidson, Crown Agent, 

as to service of the Indictment, ete. 
Dr. R. 

I want to see the indictment as L. Advocate has fixed it 
and to know if he is to wait in town to sign it & if you compared 
yr list of witnesses with mine & to have you send yours to me by 
the bearer & ye list assyse. I wish also you’d draw ye Petition 
for A.C.’s being put in ye Castle, as it must be put in execution 
today at serving ye indictment. 

Yrs J. D. 


VIII.—Particular Acco’ of Jo. Gardiner for Sturrock & others. 


& 8s. d. 
Augst. 6. Toachaise going for Mr. Stewart, Edinb. 
to Alyth 64 English mils at 9° pr mile - 2 8 0 
To water fraghts backwards & forward - 012 6 
£3 0 6 
To carieng Mr. Stewart hom agan, - = 304 CORRE 
LOS by GD. 


July 23. To 2 sadle horses to Brichan and by rods. 
To a chaise going from Edin. to Alyth for 
Mr. Stewart, merch" there, & his wife & 
bringing them to Edin. 
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IX.—Warrant of the Lord Advocate for visiting Miss Anne 
Clark, and other letters relating to the preparation of 
the Crown case. 

Edin* 25th July, 1765. 

Str, 

You'll please permit Robert Auld, Writer, and Andrew 
Murison, Macer to the Court of Justitiary, accompanied with such 
persons as they shall bring with them, to visit Anne Clark, Anne 
Samson and Elizabeth Sturrock, who were carried to the Castle 
of Edinburgh by virtue of a warrant from Lord Justice Clerk ; 
and you will thereby oblige 

Sir 
Your most humble Servant 
To. MiuuEr. 
To the Commanding Officer 
in the Castle of Edinburgh. 


To Mr. Robert Auld, Writer. 


Jas. Beveridge’s compts. to Mr. Auld. He wants to see 
Mr. Ogilvy’s two servants in the Castle this afternoon, for which 
he has Mr. Davidson’s leave. Begs he will call on him as soon as 
possibly he can this afternoon at his house in back part of Miln’s 
Court & he will go up with him. Begs he may not delay it. 


Thursday. 

Mr. Murison will please carry up the warrant to Mr. Beveridge 
& carry him up to the Castle, where he need not stay after 
Mr. Beveridge has got admittance. 

I am busy at letter writing. R. A. 


To Mr. Andrew Muirison, Writer, Ed’. 


Mr. Forbes complements to M™ & M™ Muirison, and if 
M*™ Muirison has a copy of M™* Ogilvie’s Indictment, he would 
be oblidged to him for a reading of it, and shall return it 
carefully again. 

Smith’s Land, 
Monday evening. 


Ed" 31 Aug* 1765. 
Sir, 
I have got 2 Letters of Exculpation for the 2 unhappy 
persons, Mrs. Ogilvie and Lieu* Pat Ogilvie to execute of ten 
179 


Katharine Nairn. 


witnesses here; so that Ill need 20 copys. I remember you once 
favoured me with some printed copys on a particular occasion, 
but I was so stupid as not to ask you if any of them were to be 
sold. ~Be so good as lett me know this by the Bearer, and if none 
are to be sold, I would beg the favour of 20 copys from you. 
I am, Sir, 
Yours 


JAMES WATSON. 
To Mr. Andrew Muirison, 


Writer, Ed’. 
Sent to Mr. Watson 20 copies. 


X.—Letter [holograph] of Lord Advocate to the Governor of the 
Castle of Edinburgh about the witnesses in the Ogulvres Triall. 


12 Aug* 1765, 

SIR, 

Please deliver the four women prisoners in the Castle of 
Ed" to Andrew Mewrison, Macer, in order to be brought before 
the Court of Justiciarey as witnesses in the Trial of Katharine 
Nairne and Lieut. Ogilvie this day. 

I am, Sir, 
Your most humble Servant, 


Tuo. MILLER. 
To the Governour or 


Commanding Officer 
of the Castle of Ed" 


XI.—Crtation of Katharine Campbell as a witness at the trial. 


I Andrew Murison, Macer to the High Court of Justiciary, by 
virtue of Letters of Diligence, dated and signet at Edinburgh, the 
twentieth day of July current, raised at the instance of Thomas 
Miller of Barskimming, Esq., his Majesty’s Advocate, for His 
Majesty’s interest, against Katharine Nairn and Patrick Ogilvie, 
prisoners in the Tolbooth of Edinburgh, in His Majesty’s name 
and authority, summon, warn, and charge you Katharine 
Campbell, late servant to the deceast Thomas Ogilvie of Eastmiln, 
to compear before the Lords Justice-General, Justice-Clerk, and 
Commissioners of Justiciary, within the Criminal Court-house of 
Edinburgh, the fifth day of August next to come, in the hour of 
cause, there to bear lea] and soothfast witnessing, in so far as you 
know, or shall be spiered at you, anent the said Katharine Nairn 
and Patrick Ogilvie, their guiltiness of the crimes mentioned in 
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the said Letters of Diligence, and also in an Indictment raised 
against them thereanent, and that under the pain of one 
hundred Merks Scots. This I give you upon the twenty sixth 
day of July, in the year one thousand seven hundred and sixty- 
five, before these witnesses, Peter Murison, indweller in Edin™ and 
Charles Copland, writer there. 


Anp™ Murison. 


V.B.—As the witnesses are not to be examined till the 12th 
of August at six in the morning; therefore the witnesses need not 
be in Edinburgh till Saturday night the 10th, or Sunday the 
llth; but they must all be sure to be at the Parliament house- 
door on Monday 12th August by six in the morning. 


[Written on the reverse :—] 


Katharine Campbell it was s‘ she stayd for some time at the 
bridge of Drumfork, the woman’s name M‘Donald, also said that 
she was with Mr. Rattray of Dalrullion & was the only woman 
that stayd in his house. D. Fleeming at blackhouse in West 
Forrest of Alyth s* she left his house the 8th June last, was 
going north to her own country and that she had two seas to 
cross before she got home, wou’d never give any parl’ acco‘ of 
herself. Said she was going the way of Braemarr to Mr. 
Branders, saw miller there at Elonaguich, that his wife was her 
relation, that she brought a child or bore a child there & w® child 
Mrs. Branders takes care of. 


Katherine Campbell left D. Fleeming’s in the Blackhall in 
West Forrest of Alyth, Saturday 8th June and said she was going 
for the North but said she had two seas to cross before, but could 
not tell what place she got home «& he thought she was going to Brae 
Marr to the saw mill of Allnaguich to Mr. Branders, saw miller 
there, & s* his wife was her relation & it was s* she came from 
her own country with a child & that Mrs. Brander took care of it. 
Fleemings thinks she went there. 


XII.—WNotes by Andrew Murison of the evidence of witnesses, 
for the information of the Crown Agent. 


Mrs. Rarrray or KirkHILLOcK’s informs :— 


That upon the Friday or Saturday immediately after the death 
East Mill, she being in the low parlour, saw the Captain open th 
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Desk or Scrutore in that room, and sat down to write at it, but 
looking for ink said he could not find it. Mrs. Ogilvie being near 
the side of the Desk said “I wager IJ] find it,” & accordingly put 
in her hand into one of the hols or shuttles of it & brought out 
the ink or show’d him where it was. Miss Clerk was also present 
and assisted the Lieut. in seeking the ink. 

That Mrs. Rattray was also present in the house of East Mill 
the morning that the Lieut. and Mrs. Ogilvie were carried from 
thence to Forfar, and before they set off, saw the Lady & Eliz™ 
Sturrock give severall keys & she thinks all the keys of the 
house to Alex™ Ogilvie the Dr., but before they delivered them 
Mrs. Ogilvie offered Mrs. Rattray the keys of her own drawers, & 
both she and Mr. Barclay presed her to take them but she 
refused & then the Dr. sought them & they were given him. 


Mr. Rarrray oF KirKHILLOCKS informs :— 


That he was also in the house of East Mill with his wife that day 
the Lieut. and Mrs. Ogilvie were carried off to Forfar, and before 
they set off he thinks he saw Mrs. Ogilvie deliver the keys of her 
own drawers to the Dr. after his wife refused to take them, and 
he thinks the Dr. had got the rest of the keys of the house before. 


WITNESSES. 


- 1. William Froster or Forester is very bad of a gravel & 
cannot attend, thought a dying. 

2. James M°Nicol in Newton of Glenylla misnomen 
John the Father that was examined, but as there 
was a James there, was obliged to summon him. 

3. Katharine Gruer says she knows nothing about East 
miln’s death, useless to bring her up. 

4, Mrs. Ogilvie, Elder of East Mill, by all I could learn 
from her in presence of the Minister, Mr. Mason, 
she seems to favour Patrick & have not much 
doubt but she wou’d perjure herself to serve him, 
& Mr. Mason says she denys now wh’ she formerly 
acknowledged. 

5. Barnets, husband, wife & son, son a boy if not 
material its useless to cause them come up, but 
Mr. Davidson will know by the Precognition. 

6. Mrs. Stewart, wife of Andrew Stewart, merch’ in 
Alyth, not very well, & cannot ride, if a materiall 
witnes Mr. Davidson will be obliged to send a 
chaise for her as there is no chaises in that 


country. 
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Not 7. (William Clerk, in Hole-mirry. 4 
summon’d. | Mr. Brown, min’ at Lintrethan. 
David Spalding, of Whitehouse. 
Alexander Reid, tenant in Ennock in Glenkilry. 
8. Katharine Campbell, not found. 


Report oF THE CouNTRY. 


That the agents for the pannels are to adduce severall 
for this | P°"8°"8 of bad character in their Exculpt” & to prove 
a that E. Miln was in a bad state of health for some time 
before he died & parl"’ the day before he died fainted in 

the Hill. 


ARSNECK. 


White and yellow, the white reckoned strongest and most 
made use of. Mr. Carnegie says there is no way of trying 
Arsneck but upon a living creature, hard, sandy substance before 
it be pulverized its like a piece of flint. 


ANNE CLARK. 


One morning E. Mill was not very well & lay in bed longer 
than usuall, his lady said to Miss Clerk, God since I had the Doze 
to have given him this would have been a fine opportunity. M.C. 
answered, q‘ better would you be, you could not enjoy the Capt™ 
Mrs. O. returned I, but cannot we go to the parts he has been in. 
M.C. said it wou’d not be long in spreading, following you to the 
places he has been in, I have read that in Persia that they 
tolerated such things. Mrs. O. said, faith he knows Persia bravely 
& had been in it. 

Next day after the Lieutenant was sett off from E. Mill, Mrs. 
O. said Divel burst him, I wish I had the Doze, I should give it 
him. 


Sunday, 19 May, 1765. 


That Miss Clerk was at home in the afternoon, the maids 
were all gone abroad to church, and she heard the Cap* and Lady 
in the Capt bed, that the bed was making an uncommon noise 
and crack and not so much as a word or smile twixt ym. She 
had heard them some times before and to be certain she went 
up stairs, opened the door, went foreward to the fire seeking for 
the tea kettle to give it to the under miller’s wife to cause her 

183 


Katharine Nairn. 


get boild, when she turn’d about to the door the Capt™ had 
got out of the bed and was standing before it and his shirt was 
hanging out. 

Miss Clerk attacked Mrs. Ogilvie on it the same afternoon and 
told her what an abominable sin it was to commit incest and 
adultry and defile her husband’s bed, to which she returned no 
answer. Miss C. said now Madam, I know you will contract a 
hatred at me, and she ans“ no Miss C., I never will. 


After breakfast & East Mill gone abroad to his serv® the Lieu* 
& Lady for ordinary went up to the East Room together & stay’d 
some little time, then the Lieu’ came down stairs, went out & 
generally to the East end of the house, look’d about him for some 
little time, returned upstairs to the East Room & after his return 
the Lady & him was heard together in bed. 


Old Mrs. Ogilvy of East Mill and Miss Clerk in the room 
where East Mill was lying in the afternoon before he died, when 
moaning expressed himself and said—my death’s upon my wife 
& my brother for surely he has coniev’d wi’ her in this. 

E. M.’s mother was reproaching him for taking anything out 
of her hands after the warning she had given him the night 
before, he ans* O! mother, mother, its too late to reproach me 
now for she forced it on me. 

This was also in presence of Miss Clerk. 


In his agony he cryd, O my legs, my legs, O Miss Clerk, Miss 
Clerk for God’s sake knit up the brans of my legs for I believe 
they will burst from me. 

Miss C. accordingly got them ty’d up & saw a pair of silk 
stockings of Mrs. O. which she said would do, but he would not 
allow them to be put near him. 


Friday morning when the Captain arrived at East Milln 
immediatly after the Laird’s Death, Miss Clerk & him went & 
took a walk. She said to him, now you see Captain what this 
woman has brought you to. She desired me to provide some 
poison for her, but I thank God I never had a mind to do it. 
He answer’d, Good God, supose I sent it, or poison; she is not 
sure which of these words he said to her, I never thought she 
wou'd have used it. O curse on her crulty. 

Sunday, attacked him for keeping the Lady’s company as he 
did, he ans*» Good God, I am undone, dont mention it. 


184 


Appendix II. 
Miss Cierx’s Account of the beding from the Death of E. Miln 
till the morning the Lady & Cap* was carried to Forfar. 


Thursday night 
of the Death there was no beding in the house. 


Friday. 
Mrs. Ogilvie lay in the Captain’s room in one bed and the 
Capt® & Mr. Shaw in Downie in the same room in the other bed. 
Saturday. 
None of the family went to bed till morning that Mrs. Ogilvie 
went up to the Captain’s room & the Capt" attended the corps. 
Sunday. 
Miss Clerk lay with Mrs. Ogilvie up stairs in the East Room. 


Monday. 
Miss Clerk lay with Mrs. Ogilvie as on Sunday. 


The 2 nights Miss Clerk lay w’ Mrs. Ogilvie, Mrs. O. took 
away the pillows, seem’d quit shaggreened at her for lying w* her. 


ELIZABETH STURROCK says :— 


Tuesday night the Capt” and Mrs. Ogilvie sleept alone in the 
East Room, Glenkillrie & Mr. Barclay went to Glenkillrie all 
night. Andrew Stewart & his wife lay that night in James 
Millams, the old Lady lay down stairs alone. The Doctor left 
the house. 


ELIzaABETH SturRocK & ANNE SAMSON. 


When East Miln was at Dunsinnan they both heard the 
Lady’s bed in the West Room making an uncommon noise, & to 
use their own expression, like an old ferry boat houden.* 
That one morning in parl” they being both in the ketchen, Anne 
Sampson said, go up the stair, Lisie, for the Captain’s in the bed 
with Lady. Lisie went up accordingly, looked in at the West 
Room door, and saw the Captain going from the bed & going 
towards the window. That the Capt” had on his night gown 


** Houden: rocking.—d. 
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loose about him, but had no breeches on. Lisie she had on her 
shoes & they made a noise going up stairs and she imagines that 
they had heard her, which startled them & prevented her from 
seeing them in bed together. 


Lisie Sturrock & Anne Samson one evening was going up to 
the Kirkton of Glenylla for some ale and they wanted to know at 
the Lady what quantity they should bring down. Lisie Sturrock 
heard the Captain’s bed making an uncommon noise & she came 
up part of the stair and called what ale she wou’d bring from 
the Kirkton. Immediatly the noise ceased & the Lady spoke out 
of the Capt™ bed and told her to bring a barral. They went 
away accordingly & got only three pints of ale in place of a 
barral. There was no more ready at yt. time. That she is sure 
the Lady was in the Captain’s bed & before she call’d on the Lady 
their breaths was uncommon high & strong. 


XI1.—Letter from a witness, desiring to be called. 


Sir, 

I Intreat you'll be so kind as to get me call’d to be 
examined soon, seeing I am quite Disor’d with sitting up all 
night and want of rest, by which you'll greetly oblige. 

Sir 
Your most hum?” serv‘ 
JAMES WaRDEN. 


XIV.—WNote of mid-wives summon’d to inspect Mrs. Ogilvie. 


Mrs. Johnston, Carrubers closs. 

Mrs. Duncan, Wardrop’s Court. 

Mrs. Richardson, foot of Cant’s clogs. 

Mrs. Petrie, foot of the Old Assembly closs. 
Mrs. Hamilton, mide Old Assembly closs. 
Mrs. Sheills, castle hill. 

Mrs. Lighton, College wynd. 

Mrs. Hill, Flesh mercat closs. 


SS SSD Oa ai ES) 


XV.—Account of Patrick Ogilvy’s Execution, and other events 
subsequent to the trial. 


The prosecutors proof continued from 7 Monday morning till 
Tuesday at four o’clock at night & the pannels proof took from 
that time till 9 o’clock at night. The evidence was summed on 
the part of the prosecutor by L* A., & on the part of Mrs. Ogilvie 
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by Mr. Lock*, & on the part of the Lieu’ by Mr. Rae, w® continued 
till 2 o’clock Wedensday morning, when the Jury inclosed & 
finished their verdict about 5. Wedensday, Aug 21. W. Journall. 


It is to be observed y* notw'stdg ye attack made upon ye 
chat* of Miss Clerk (one of ye witnesses) in the printed Defences 
no evidence q*ever was adduced to impeach her charat* &, instead 
of harbouring malice ag* the prisoners, it appeared she had w* 
drawn herself from the place of her abode & concealed herself in 
different places under a false name in order to avoid giving 
evidence ag* ym & yt she was not recover’d till the warr* issued 
by the Court forced her from her concealm'. 


Wedensday, 13 November, 1765. 


This day at two o'clock, Lieut. Patrick Ogilvie was carried 
from the Tolbooth to ye G. Mercate, the common place of Ex™ 
conducted by the Mag* with W[hite] rods in y" hands, & ye City 
G[uard]. He was attended to the place of Ex™ by the Re. Dr. 
Drysdale, one of the min™ of this City, & ye R. Mr. Butler, min” 
of one of the E. chapels in y* place. 

After some time spent in pray he was thrown off about 3 
o’clock. Immediatly after he was thrown over the noose of the 
rope slipt, by w" he fell to the ground. Two porters instantly 
raised him to the scaffold, the Ex™ fastened the rope & he was 
again throwen over, hung the usuall time & carried to the 
Anatomical Theatre in the College, in terms of his sentence. He 
behaved w' great resolution & seem’d to be penitent; but to the 
last denied his crimes. 


Wedensday, Nov‘ 20. 


Monday forenoon the H.C. of Just’” having met pursuant to 
y™ adjurn’ of the 15 Aug. last. Kat. Nairn, relict of T.O. of 
E. Mill, was brought to the bar, qn. the midwives who had been 
appt’ by the Court to visit & examine into her pregnancy, having 
appear’'d & being solemnly sworn, deponed y‘ she was now near 
6 m* advanced in her pregnancy, in consideration of w* y* Lop* 
adjourned the Dyet till the 2 Monday of March next, & in the 
mean time enjoined the midwives to continue y” visits. 

We are told y* on Friday last Dr. A. M. opened ye body of 
L.P.O. & gave a pub. lecture over it to his class, after w" it was 
soldered up & carried off to be buried. 
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Wedensday, 19 March, 1766. 


On Monday forenoon, the High Court of Just’ met accd*® to 
adjm* in the Tolbooth of this City, in order to pronounce sentence 
on K. Nairn, widow of the deceased T. O. of E. M. for the crimes 
of incest & murder, when Jas. Robb, Keeper of the Tolbooth 
appeard & informed the Court yt ye s* K. N. had made her 
escape from the Tolbooth on Saturday evening last. The Court 
adjourned the Dyet to the parl‘ house, where being met they sent 
for the L* Provost & interrogate him & Jas. Robb about the 
manner of her escape, & qt means had been used for apprehd® her. 
Their Lo® then adjourned the Dyet till Thursday the 27th inst. 


Wednesday, 26 March, 1766. 


In a letter from N. castle dated 22 inst. on Sunday last about 
noon Mrs. Ogilvie pass* thro’ this town accompanied by an elderly 
ill looking fellow; they stopt only a few minutes to change 
horses. 

Monday last died the unfortunate Mrs. O. child. 


Wedensday, April 2, 1766. 


On Thursday last the high court of Just” met pursuant to 
y’ adjournm* qn y* Lop* were pleased to continue the Dyet ag* 
Mrs. O. till the 3"* Monday of June next. 

In the London Grazzet his Majesty has offered a reward of a 
100 G* for apprehd® her, to be pd by the Treasury. 


The Mag* have offered a reward of one 100 g* for appreh*g 
her to be pd upon her being secured in any goal in G. Britain. 

We learn from Haddt" that Mrs. O. passed through y* place 
betwixt one & 2 o’clock on Sunday morning in a post chaise w® 4 
horses, accompanied w‘ 2 Gentl™ She was in officers dress & was 
in great haste to get foreward on the Berwick road. 


A. O. lies prisn™ in ye Tolbooth of Edin’ for the crime of 
bigamy, being accused of marrying for a second wife a young girl, 
who, if fame belies not, was rather too intimate w® his bro™ the 
Lieu’ while under sentence of Death. What add much to the 
melancholy disasters, the mother of y* unfortunate family is still 
alive, though luckily for her, she is formed by nature of too 
obdurate & unfeeling a disp" to be much affected with ye 
catastrophe of her family. 
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Corres or OricinaL Documents ReLatinc THE CASE, NOW FIRST 
PRINTED FROM THE MSS. in THe Signet Liprary, EpinsurGu. 


I.—Memoranpum For Anpw. Morison, 
[By the Crown Agent. | 
22 July 1765. 


1. That he is not to cite the persons mentioned in the list 
of witnesses whose names are crost. 

2. That if Mr. Carnegy says the powders are arsenic & the 
pacquets are what he gave Mr. Ogillvy, he is to enquire when 
he cites Kirkhillocks & his wife if they were present when Mrs. 
Ogillvy younger gave Mr. Alex. Ogillvy the keys. 

3. That if possible he get Catherine Campbell cited if near 
him, if not write me that I may send to where she is to 
cite her & if he sees her to ask what she knows from those who 
have heard her tell her story, & see that Carsegownie get her 
put in custody if she is in his jurisdiction. 

To draw a Sketch or Drawing of the house of East Mill 
partry. the Rooms, beds, stairs & the Closet. 


Note of Measurements made thereon by Andrew Murison. 


West Room.—12-95 inches. The bed from the door 6 feet 3. 
2 windows in the West Room—the bed foreward on the right hand 
going in—one window in the closet. 

East Room.—12-9 inches long Breath 13-73. Length of the 
house 34 feet 9 inches. Two beds, one of them a Curten bed, stampt 
forward on the North east corner left hand side of the fire, head to 
the gavel, foot to the Door. The other bed, commonly called the 
Captns bed, across the foot of the other, being an alcove bed in 
the Wall, taking up 5 feet 10 i. from the end of the Curten bed 
to the foreside of the alcove bed—the above 3 feet 3 inches broad— 
length 54 feet. 

Parlour.—ll1 feet 10. Bed & press 4 broad. Parlour no Lath 
& plaster above the bed, only floor & joists. 

Trance from the East to the West Room Door 9 feet 6. Bread of 
the Trance 2 feet 7 inches. From near the head of the bed in the 
West Room to the midle of the Closet Door, fifteen feet 94 inches. 

Breath of the Closet within the walls, 5 feet 1 inch. Lenth of 
Do. 9 feet 2 inches. Going into the Closet the Door opens to the 
right hand & there is a Table behind the Door & a meal chest on 
the left hand which also serves for a table. The Closet has one 
window. Very open loose Deals covering it, the plaster about half 
a foot from the Deals, quh. leaves a open of 6 inches at least. 
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Kitchen.—No lath & plaster—maids bed Directly below the 
Lairds bed. Kitchen 13 feet 3 inches long. 

Five windows up Stairs—four windows below—front of the house. 
2 back, one above & one below. 


TI.—WaARRANT FOR THE APPREHENSION OF KaTHarine Nairn. 


By the Right Honourable Sir Gilbert Elliot of Minto, Bart., 
Lord Justice-Clerk. 


Whereas it is represented to me that Katharine Nairne, 
widow of the deceast Thomas Ogilvie of Eastmiln, late Prisoner 
in the Tolbooth of Edinburgh, as found Guilty by the Verdict 
of an Assize of Incest with the deceast Patrick Ogilvie and of 
Murder by poysoning the said Thomas Ogilvie her Husband, 
has yesterday or this day made her Escape from the said 
Tolbooth; These are Therefore Granting Warrant to Andrew 
Murison, Macer of the Court of Justiciary, Sheriffs of Shires, 
Justices of Peace, Magistrates of Burghs, and their respective 
Officers, to pass, search for, seize, and apprehend the person of 
the said Katharine Nairne wherever she can be found, & to 
keep & transmit her under a sure Guard till she is brought 
to & recommitted to the Tolbooth of Edinburgh, Requiring 
hereby all Officers of the Law to give their utmost aid & assist- 
ance for apprehending, keeping, & transmitting her as 
aforesaid, For which this shall be a sufficient Warrant to all 
concerned. Given at Edinburgh, the sixteenth day of March, 
One thousand Seven hundred & Sixty Six years. 

Gits. Equior. 


APPENDIX FY; 


Copy Letrrr rrom GrorGr SPALDING oF GLENKILRY To Lapy 
Naren or DunsINNAN. 


(From the Original MS. in the Justiciary Office.) 


Glenkilry, 13 Feb. 1765. 

Madam 

Having the occasion of John Spalding going to Perth has 
just inclosed a Coppy of Mrs. Ogilvys Contract of Marriage 
which was intrusted to me, I beg you’d get her infeft without 
loss of time. East Miln was threatning a Decay some time 
ago and I do not think him in a good way just now, his friends 
seems to reflect much on us as we did such gentile things for 
Her, but thats’ what we have been much more this sometime 
by you very inocently, I dare say that non needs think the affair 
tended much to our intrest. My wife is not well just now and 
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is much about a forthnight since ever her brests filled. God be 
thanked the child is doing well the best we have had and I hope 
a little time will bring the milk. I will expect to hear from 
you and we do join in Compts to you and family and I am Dear 
Madam with respect your Ladyship’s Most Obt. &c. 

GrorGE SPALDING. 


APPENDIX V. 


Nots sy Prorrssor Harvey Lirrunsonn, Recivs Proressor oF 
Forensic Mupicine 1n THE University or Epinsurcu, UPON 
THE MEDICO-LEGAL ASPECTS OF THE CASE OF KATHARINE 
Naren. 
University of Edinburgh, 
30th April, 1926. 


My friend, the Editor, has asked me for an opinion as to 
whether Thomas Ogilvie, looking at the evidence from a medical 
standpoint, died from arsenical poisoning. 

The case presents many features of medico-legal interest, 
not the least of which is the sidelight it throws upon criminal 
procedure and the state of medical knowledge in the middle 
of the eighteenth century. 

With reference to the question, was death due to poisoning 
by arsenic, I think the following may be taken as a fair 
summary of the deceased’s illness. He does not appear to 
have been a robust man, and, although he led an active, out- 
door life, several witnesses state that he sometimes complained 
of a heart or stomach colic and a constant cough, while it 
also appears from the evidence that a day or two before his 
death he had a “‘ swarf’’ or fainting attack while inspecting 
his farm. One witness speaks to his having felt unwell on 
Wednesday night, 5th June, and retired to bed without par- 
taking of supper, but the fact is not referred to by any others. 
The important point in regard to the alleged poisoning is, 
however, that not until the morning of his fatal illness is 
there any reference to his having had attacks of vomiting and 
purging, and from the suddenness of onset we are entitled to 
assume that this was a new and acute condition unassociated 
with any previous ailment. On Thursday morning, 6th June, 
he partook of a bowl of tea, and thereafter went out to visit 
his horses and farm. Shortly afterwards he returned home, 
vomiting and ill, and had to be helped up to bed. All day 
he had violent attacks of vomiting and purging, complained 
of pain in his chest, and also of severe cramps in his legs, or, 
as -Anne Clark put it, ‘‘ pains in the brawns of his legs, and 
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said they would rent.’’ He had great thirst, and constantly 
asked for water to drink, but apparently nothing would lie on 
his stomach. At intervals the vomiting ceased for a time, 
only to recommence again, and in the final stage such an inter- 
mission is spoken to, followed by ‘‘ a severe press of vomit- 
ing,’’ shortly after which he fell back and expired. 

If such a history of illness were put to me and I was asked 
my opinion as to its cause, I would unhesitatingly attribute 
it to the ingestion of an irritant poison, in all probability 
arsenic. The symptoms are typical of arsenical poisoning— 
the persistent vomiting, the purging, the cramps in the limbs, 
and pain in the gullet and belly. These, together with the 
sudden onset and followed by death in the course of twelve 
hours or so, afford a typical picture of acute poisoning by 
arsenic. 

One has only to read accounts of cases of fatal arsenic 
poisoning to recognise the complete similarity of Thomas 
Ogilvie’s illness with authentic cases of death from arsenic. 

No doubt there are other conditions which may in many 
respects simulate poisoning by arsenic, such as acute inflam- 
mation of the intestines, appendicitis, cholera, food or ptomaine 
poisoning, but in all these there are points of differentiation 
in regard to the symptoms, progress of the illness, and period 
of death which, so far as the evidence goes, render the possi- 
bility of one of such conditions having been present in the 
highest degree improbable. 

As Christison has so well put it—‘‘ The evidence by which 
the medical jurist is enabled to pronounce on the existence or 
non-existence of poisoning in general, and to determine the sub- 
ordinate questions that relate to it, is derived from five sources 
—1, The symptoms during life ; 2, the appearances in the dead 
body; 3, the chemical analysis; 4, experiments and observa- 
tions on animals; and 5, certain moral circumstances which 
are either inseparably interwoven with the medical proof or 
cannot be accurately appreciated without medical knowledge.’’ 

In this case, unfortunately, we are dependent solely on the 
first and last sources, namely, the symptoms during life and 
the moral circumstances. 

It must, however, be remembered that Christison’s treatise 
on poisons was published in 1829, and that we are dealing with 
a case which occurred in 1765; indeed, he states—‘‘ Not many 
years ago it was the custom to decide questions of poisoning 
from the symptoms only. ‘Till the close of last century, indeed, 
no other evidence was accounted so infallible, and for the 
simple reason that in reality the other branches of evidence 
were even more imperfectly understood. So lately as 1763, and 
even in Germany, the solemn opinion of whole colleges was 
sometimes grounded almost exclusively on the symptoms.”’ 
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The evidence adduced in the Eastmiln case was therefore in 
conformity with the practice and knowledge of the times, and 
although one may regret the fact that the surgeons did not 
make a post-mortem examination, yet it is very doubtful if, 
had they done so, any trustworthy evidence would have been 
obtained, because not one of the doctors—Ogilvy, Meik, or 
Ramsay—appears to have had any knowledge of post-mortem 
conditions, judging by their evidence as to the significance of 
the external appearances observed, while Dr. Ramsay frankly 
admits he had never seen a death from poison. One knows 
how ignorant many doctors of the present day are in regard 
to the post-mortem effects of poisons, and one can therefore 
readily appreciate how little value could be attached to a post- 
mortem examination by country doctors in 1765, when the 
teaching of pathology did not exist. 

The same may almost be said of the absence of a chemical 
analysis. No doubt in the hands of an expert chemist the 
presence of arsenic might have been detected in the stomach, 
but there were few chemists in Scotland at that time who could 
have been entrusted with an analysis which required a high 
degree of skill. The processes of analysis in 1765 were not 
nearly so exact or perfect as they became during last century. 
Marsh’s and Reinsch’s processes had not been evolved, nor the 
methods of eliminating organic matter such as are now known. 
It is, therefore, scarcely fair criticism of the Crown procedure 
in the case of Eastmiln to lay any stress on the absence of 
chemical evidence. 

One of the witnesses, Anne Sampson, attempted to supply 
evidence from the fourth source inasmuch as the following 
day she ‘‘ synded the bowl with broth out of the pot and gave 
it to a dog.’’ This experiment, however, miscarried, as we 
should have expected, since she states that the day before, when 
asked to take up water to her master, she took the fatal bowl 
in which the tea had been administered, after first of all 
‘* synding ’’ it, so that in all likelihood any poison which re- 
mained in it was thereby removed. 

Lastly, there are the moral circumstances, a source of evi- 
dence which in practically all cases of criminal poisoning plays an 
important réle. Amongst such circumstances are the purchase 
of the poison—the interference with the food or medicine of the 
victim—a guilty intrigue—some advantage to be gained by the 
death of a victim—and many other circumstances which supply 
a motive for the crime. One has only to read the accounts of 
poisoning in all ages down to cases of the present day, to 
recognise how important a part such evidence plays in criminal 
trials. 

In the present case every one who reads the evidence is 
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capable of forming an opinion as to how far the alleged in- 
cestuous intrigue and the procuring of arsenic by the guilty 
couple tended to supply a motive and to incriminate them. 

Two subsidiary points of interest to the medical jurist may 
be referred to briefly. One is the fact that even in 1765 it 
appears to have been recognised that the free sale of arsenic 
was undesirable, and that some record should be kept of those 
who purchased it. 

It will have been noted that the surgeon, James Carnegie, 
who sold the arsenic to Patrick Ogilvie, states that he would 
have taken a receipt for the purchase, but did not do so because 
of Ogilvie’s position and on account of his being well known to 
him. 

So frequent did cases of poisoning by arsenic become, acci- 
dental and criminal, during the latter part of the eighteenth 
and first half of the nineteenth centuries that the Government 
introduced special legislation in an endeavour to restrict its 
sale. This Act, the Sale of Arsenic Act, was passed in 1851, 
and enjoins, wter alza, that arsenic can only be sold retail by 
qualified chemists to persons known to them, who must sign 
a book and state the object for which it is required. 

The Act has done much to reduce the number of fatalities, 
but that it is not by any means wholly effective the numerous 
criminal trials of recent years afford striking proof. 

The second point to which reference may be made is the 
representation of Katharine Nairn that she was pregnant, and 
the petition that the Court should direct an inquiry to be made 
into her condition and, upon the same being properly certified, 
should supersede judgment against her till after delivery. The 
Court, having heard the petition, granted warrant for letters 
of diligence for citing three or more skilful midwives to inspect 
the petitioner, Katharine Nairn, whether or not she be pregnant 
or with child. 

The five midwives appointed were duly sworn to faithfully 
try and true report make of their opinions and judgment. 

Having examined the pannel, the midwives deponed unani- 
mously—‘‘ From what they have observed they cannot give a 
positive opinion whether the pannel is pregnant or not; and 
that they cannot depone that the pannel is with child, nor can 
they depone that she is not with child.’’ 

The Court hereupon delayed pronouncing sentence for three 
months, and ordered the midwives to visit and inspect the 
person of the pannel by turns in the meantime, and to report 
again upon the appointed date of adjournment. 

In many respects Scottish criminal procedure is in advance 
of that of England, and the above is an example. In England 
the law enjoins that under similar circumstances the judge must 
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empanel a jury of twelve matrons, who are taken from such 
as happen to be present in Court, and there is thus no guarantee 
that these matrons have any special knowledge other than 
derived from their own pregnancies. 

The Scottish procedure in the Nairn case was much more 
logical, since the Court ordered experienced midwives to act, 
from which it may be presumed there is a greater probability 
of the truth being established. In Scotland this procedure is 
no longer followed, and one or two qualified doctors are 
appointed, should the occasion arise, whereas in England, to 
the present day, a jury of matrons must be empanelled, 
although it is usual to associate a medical man with them. 

In the case of Katharine Nairn the midwives acted with 
great discretion inasmuch as the pannel, being only in an early 
stage of pregnancy, they refused to give an opinion. It would 
have been equally indiscreet for any doctor to diagnose de- 
finitely the existence of pregnancy at the third month, and the 
Court also showed a proper appreciation of the difficulty and 
of obstetrical knowledge by postponing the decision for three 
months. 

After the sixth month of pregnancy the signs of the con- 
dition have become very evident, and even midwives at the date 
of these precedings might have had sufficient knowledge to 
enable them to give a definite opinion. 

‘Harvey LitTLEsonn. 
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ConFIRMATION OF Parrick Ocitvy as Exrcuror-DaTiIvz oF HIS 
BroruHer THomas OGILvy. 


(Commissariot of Brechin Testaments, vol. xi. p. 120.) 


The Testament Dative and Inventary of the Debts and 
sums of money pertaining & resting owing to umqll Thomas 
Ogilvie of East Mill in the Parish of Glenila the time of his 
decease which was in the month of . . . seventeen 
hundred and sixty-five years, made and given up by Lieut. 
Patrick Ogilvie late of Collonel Morice Regiment, Brother 
German and Exer Dative qua nearest in kin decerned to the 
said Defunct by Decreet of the Commissar of Brechine upon 
the twentieth and fourth day of Jully and year foresd seventeen 
hundred and sixty-five: IMPRIMIS The said Exer gives up 
resting to the said Defunct the time foresd of his decease five 
thousand Merks Scots, 3333 lib. 6s. 8d. of principall, a fifth 
part more of penaltie in case of faillie, & a. rents of this princl 
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sum since Whitsunday seventeen hundred and sixty-four years, 
contained in a Bond dated the seventeenth day of Octr seventeen 
hundred and fifty-two & regt in the Books of Councill and 
Session the seventh day of Janry seventeen hundred and fifty- 
six years, granted by the deceast William Nairne of Dunsinan, 
Barronet, to the Trustees therein named for behoof of Katharine 
Nairne, youngest Daughter of Thos Nairne his son, afterwards 
Sir Thos Nairne, and the said Sir Thomas, his younger 
Children: Which Bond and, sums of money thereby due were 
conveyed by the said Katharine Nairne to the said deceast 
Thomas Ogilvie of East Mill her husband, conform to 
assignation contained in the Contract of Marriage entered 
into betwixt them, dated the twenty-ninth day of J anry 
seventeen hundred and sixty-five years. 
SUMMA of the Inventary is 3333 lib. 6s. 8d. 
Confirmed at Brechine the twenty-ninth day of Jully 
seventeen hundred and sixty-five years. 
(signed) Joxnn Spence, Commissar. 
(signed) Jamus SmirH, Writter to the Signet, Caur. 


APPENDIX VIL 


Mr. M‘Carry’s Opinion. 
(From the Scots Magazine, September, 1765.) 


An Opinion, by an English lawyer, in the case of Mrs. and 
Lieutenant Ogilvies. 


[It is reported, that an application for a respite to Lieut. 
Ogilvie was at first refused, but afterwards granted, being 
insisted for as a matter, not of favour, but of right, till certain 
points should be determined, said to be these: 1. Whether an 
appeal is competent from the High Court of Justiciary to the 
House of Lords, especially i in a capital case? 2. Whether there 
were any informalities in the trial, or any favourable circum- 
stances that could be pleaded as an argument for mercy? 
3. Whether, if the first point be doubtful, the execution of the 
convict condemned should be respited, till that question be 
determined, as the parliament will probably meet before the 
other can be condemned and executed.—Original Note. | 

I have read a great deal of the proceedings in the affair of 
the unhappy prisoners, Katharine Nairne and Lieut. Patrick 
Ogilvie, under sentence of death, for the heinous crimes of 
INCEST and MURDER. Crimes of so black a dye, charged 
on persons, who, until that time, had preserved unblemished 
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characters, should be attended with the most evident proof to 
gain credit in the opinion of mankind, at least of the judicious 
part of it. Among the vulgar, it is much to be lamented, 
every calumny, however ill supported, finds an easy 
admittance. 

It seems to me extremely hard on the prisoners, that they 
should be tried at the same time for crimes of a very different 
nature. The indictment charges, ‘‘ That they have presumed 
to commit, and are guilty, art and part of both, or one or 
other of the heinous crimes of INCEST and MURDER ”’ &c. 
Adding the two crimes in one indictment, makes the prisoners 
be exposed to a greater odium, and creates a stronger prejudice 
against them. I think, in the law of England, a charge, That 
the prisoner at the bar was guilty of one or other of two 
crimes, would have vitiated the indictment. It is laid down 
as a rulg in Co. En. 278. that the fact is never laid in the dis- 
junctive. And in 5 Mad. 137. Rex contra Stoker, it was ruled, 
that an indictment, setting forth, That the Defendant 
murderavit, vel murderari causavit, is not good; for these are 
different crimes.! 

In the present case there is a disadvantage; for, as I am 
informed, the trial for INCEST and the trial for MURDER are 
to be had in a quite different manner. In the first the trial 
is januis clausis ; and in the other it is janwis apertis. The 
last method being more public, is less exceptionable. In the 
case of these unfortunate prisoners, the whole was carried on 
januis clausis ; every allegation and deposition in support of 
one branch of the indictment, had an effect on both. But this, 
I think, was rather prejudice than real conviction. 

I am of opinion, that, if the crimes charged are considered 
severally, and the evidence produced to support one crime is 
taken singly, without the assistance of the other, no jury in 
England would have found the prisoners guilty. 

If the facts alledged as a proof of the INCEST were given 
as a proof of the carnal knowledge, on an indictment for a 
rape, it is impossible a jury could find the defendant guilty. 
I think they would not be admitted as a proof of a criminal 
conversation, to entitle a husband to damages on an action of 
trespass. There is not one fact attempted to be proved, that 
may not be literally true, and yet the defendants be innocent 
of the crime of carnal knowledge. The conjectures of women, 
of very indifferent characters, and of very malicious dispositions, 
may naturally lead to the worst things; but these conjectures 
are not evidence, when there is a possibility that the parties 
may be innocent. I do not know, that, in our law, any pre- 


_ 1 This was one of the defences pleaded for Lieut. Ogilvie.—Original 
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sumption of a criminal conversation operates in any circum- 
stance, but that is being solus cum sola, et nudus cum nuda: 
in all other circumstances a positive proof is required. It often 
happens, that a man is indicted for a rape, and acquitted ; and 
yet the court directs a prosecution for an assault, with an intent 
to commit a rape. In cases of that nature, I doubt not but 
the witnesses in the present case would have boldly asserted, 
that a rape had been actually committed. The mind of the 
principal witness was strongly prepossessed: she could hear 
what the good old Lady Eastmiln could neither hear nor see. 

If they are to be tried on the MURDER singly, the proof 
there will appear as defective. There is not any positive proof, 
that Thomas Ogilvie died of poison. The surgeons who 
attended declared, that the symptoms might arise from natural 
causes, a violent bilious cholic. It was proved, that Thomas 
Ogilvie, the day before his death, and some days before that, 
had complained of pains in his bowels, and had called for and 
taken drams in several places to procure him ease. These most 
certainly were not the effects of poison taken on the morning 
of the day on which he died. Why might not these pains have 
increased the day on which he died, without the interposition 
of any poison? The matter might have been cleared up by 
opening the body. Surgeons were present and ready to perform 
the operation; but were prevented by the person who has 
spirited up the prosecution, and who is to be the only gainer 
by the death of the prisoners. 

The great rule of evidence is, to have the best proof the 
nature of the case can admit. That certainly has not been 
produced in this case. It was not opposed by the prisoners, 
but it was opposed by the man who wishes their destruction. 
The incest is supposed to be certain, because the husband is 
supposed to have been poisoned; and on the other hand, the 
man is believed to be poisoned, because there is a supposed 
proof of incest. Under these circumstances, it is difficult to 
find any means to prove the innocence of the prisoners, after 
a verdict and judgment. 

The 19th article of the Union confirms the jurisdiction of 
the Court of Session; and in the same terms it confirms the 
jurisdiction of the Court of Justiciary. It mentions nothing 
of an appeal from thé Court of Session to the House of Lords: 
yet those appeals are frequent. It mentions nothing for or 
against appeals from the Court of Justiciary: it certainly does 
not exclude them. There lies an appeal from the Court of 
Exchequer in Scotland to the House of Lords. To admit of an 
appeal from the two supreme courts in Scotland, where 
property only is concerned, and not to admit of an appeal from 
the third supreme court, where life, honour, property, and 
posterity, is concerned, appears somewhat extraordinary. 
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By the same article of the Union, it is enacted, That no 
causes in Scotland be cognoscible, or any judgment from thence 
be recognosced, reviewed, or altered, by the Courts of 
Chancery, Queen’s-bench, or Common Pleas, or any other 
court in Westminster-hall, and the courts there, seems to imply 
a power of recognoscing and altering causes and judgments in 
the House of Lords. I think it is the common rule of 
construction. 

I believe there are few instances of appeals from the Court 
of Justiciary ; but that is not a proof that such appeal cannot 
lie. I remember a petition of appeal was sent from Scotland 
in the affair of Barisdale. There was some difficulty made 
about presenting the appeal. Lord Bath was applied to: but, 
he said, it was a branch of business he never meddled in, nor 
was he disposed to meddle for the future in any public affair, 
unless it was such as was of the highest importance to the 
nation ; however, he would go to the house, and mention it to 
the Chancellor ; and in some days after, being called upon, he 
said he mentioned the affair to the Chancellor; but that it was 
unnecessary to struggle as to the petition, as the King, out 
of his gracious disposition, would give the same relief that was 
aimed at by the petition.? 

If there is no way open from the Court of Justiciary to the 
House of Lords, it is the only court in Great Britain which is 
not subject to that jurisdiction ; for writs of error go from the 
King’s-bench to the House of Lords, even in cases of High 
Treason. It is not a common practice, I confess; but yet it has 
been done. I see neither reason nor law why the proceedings of 
the Court of Justiciary might not fall under the review of the 
supreme court, as well as those of the Court of Session. 

London, Sept 14. 1765. A. M‘Carrty. 


AVR on xt VLE 


Proceepines oF ton Hicu Court or JUSTICIARY IN RELATION TO 
THE PUBLICATION OF Mr. M‘Carry’s Oprnion. 


(From the Scots Magazine, November, 1765.) 


Curia Justiciaria S.D.N. Regis, tenta in Nova Sessionis domo 
de Edinburgh, decimo octavo die Novembris, millesimo 
septingentesimo sexagesimo quinto, per Honorabiles Viros 
Dominum Gilbertum Elliot de Minto, Baronetum, 
Dominum Justiciarium Clericum, Henricum Home de 


2 Cf. Scots Magazine, xxiv. 237.—Kd. 
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Kames, Jacobum Ferguson de Pitfour, et Georgium Brown 
de Coalston, Commissionarios Justiciarize $.D.N. Regis. 


Curia legitime affirmata, 


His Majesty’s Advocate represented, That since the last meeting 
of this court, there had appeared in newspapers published in 
the city of Edinburgh, particularly in the Weekly Journal of 
Oct. 2, last, an opinion, said to be of an English counsel, 
signed A. M‘Carty, and dated 14th September 1765; and which 
opinion had been published in the other newspapers; and 
contains many improper reflections upon the proceedings of 
the court, and upon the verdict of a most respectable jury, in 
the late trial, at the instance of His Majesty’s Advocate, against 
Lieutenant Patrick Ogilvie and Katharine Nairn ; And that this 
publication was the more unjustifiable, that at the time thereof 
the proceedings in that trial were brought under His Majesty’s 
consideration in council, by a petition for Lieut. Ogilvie; That 
as such publications evidently tend to lessen the regard which 
the people of this country owe to the justice of this high court, 
and to discourage gentlemen from serving upon juries, he 
submitted to the court, what notice should be taken thereof, 
as a matter, in his apprehension, which concerned their 
Lordship’s own authority. 

The Lords Justice-Clerk and Commissioners of Justiciary, 
having considered what is before represented, and the dangerous 
consequences of such publications, do order and appoint 
William Auld, publisher of the Hdinburgh Weekly Journal, 
Robert Flemings elder and younger, publishers of the 
Edinburgh Courant, Walter Ruddiman senior and John 
Richardson, publishers of the Hdinburgh Mercury, and James 
Cochran and Alexander Murray, publishers of the Scots 
Magazine, all and each of them, to sist themselves personally 
in court, within the new Session House of Edinburgh, upon 
Monday the 25th Day of November instant, at eleven o’clock 
in the forenoon, to answer for their conduct ; with certification ; 
And ordain this order to be intimated to them, personally, or at 
their dwelling-houses, by a macer of court, for that purpose ; 
who is hereby appointed to serve each of them with a copy of 
this order, and report an execution the said day, bearing his 
having done so. (Signed) Grits. Exsior, 1.P.D. 


Curia Justiciaria S.D.N. Regis, tenta in Nova Sessionis domo 
de Edinburgh, (in the robing-room) vicesimo quinto die 
Novembris, millesimo septingentesimo sexagesimo quinto, 
per Honorabiles Viros Dominum Gilbertum Elliot de 
Minto, Baronetum, Dominum Justiciarium Clericum, 
Henricum Home de Kames, Jacobum Ferguson de Pitfour, 
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at Georgium Brown de _ Coalston, Commissionarios 
Justitiarie S.D.N. Regis. 


Curia legitime affirmata, 


In obedience to the order of court of date the 18th of November 
current, and the execution of service returned by the macer of 
court thereupon, compeared William Auld, Robert Flemings 
elder and younger, Walter Ruddiman senior and John 
Richardson, James Cochran and Alexander Murray, all printers 
in Edinburgh. 

And the said William Auld being first interrogated with 
relation to his publishing Mr. M‘Carty’s opinion in the 
Edinburgh Weekly Journal, of the 2nd October last, judicially 
acknowledged, and declared, That there being a great many 
copies of the said opinion in writing dispersed and going about 
in the city of Edinburgh, in different hands, the declarant did 
procure two copies thereof, and did cause print the same in 
the said Weekly Journal: That he now is sensible he was wrong 
in so doing, and is sorry therefor; and submits himself to the 
Court. (signed) Wiii1am Autp. Gis. Exuior, I.P.D. 


And the said Robert Flemings elder and younger, Walter 
Ruddiman senior and John Richardson, James Cochran and 
Alexander Murray, being thereafter also examined with relation 
to the publication of the said Opinion of Mr. M‘Carty, 
judicially declare, That finding the same published in the said 
Edinburgh Weekly Journal, they did severally cause reprint 
and publish, by themselves or servants, the said Opinion in the 
Edinburgh Evening Courant, Caledonian Mercury, and Scots 
Magazine, wherein they are respectively concerned, and which 
they took from, and as previously published in the said Weekly 
Journal: That they are now sensible, that in doing this they 
have done wrong; and submit themselves to the court. 

(Signed) R. Fuswinc. Ros. Fiemme jun. Wat. 
Ruppiman. Joun Ricwarpson. James Coonran. ALEX. 
Murray. Gite. Enor, I.P.D. 


The Lords Justice-Clerk and Commissioners of Justiciary, 
having considered the acknowledgements and declarations of 
the said William Auld, Robert Flemings elder and younger, 
Walter Ruddiman elder and John Richardson, James Cochran 
and Alexander Murray, printers before written, find it proved: 
That the Opinion of Mr. M‘Carty was by their authority 
published in the respective newspapers and Magazine: Find, 
That the publication of the said Opinion, especially with the 
notes prefixed to it, was a high indignity to the constitution 
of this country: But in respect of the special circumstances of 
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' this case, and more particularly that the said printers have 
acknowledged their fault, and submitted themselves to the 
court, the said Lords, in the present case, do not proceed to 
inflict any punishment by fine, imprisonment or otherwise ; but 
dismiss them with a rebuke; which they appoint to be given 
them by the Lord Justice-Clerk; and which they hope will 
prevent the like from being done for the future. 


(Signed) Grits. Ennior, 1.P.D. 


For the better understanding of these proceedings, we shall 
here relate the facts which were the occasion of them, and some 
particulars that did not fall to be entered in the record. 

The first respite for Lieut. Ogilvie arrived at Edinburgh on 
Saturday Sept. 21.; and a copy of Mr. M‘Carty’s Opinion 
came along with it. 

The Opinion was inserted in the Hdinburgh Weekly Journal 
of Oct. 2. with a note prefixed in these words: ‘‘ Most people 
were surprised when the unfortunate Mr. Ogilvie, now under 
sentence of death for the crimes of murder and incest, received 
His Majesty’s gracious reprieve for the space of fourteen days. 
As the proceedings of that trial are now under the consideration 
of His Majesty and his privy council, we here present our 
readers with the signed Opinion of an eminent English 
counsellor, which points out to us the reasons of granting a 
reprieve to this unfortunate gentleman ; ’’—and the following 
note subjoined to it: ‘‘ As this Opinion seems to be composed 
with great art and ingenuity, it would be extremely obliging to 
the public, if any gentleman of the law would take the trouble 
of transmitting to the publishers his observations upon it.” . 

The Opinion was inserted in the Hdinburgh Courant of Oct. 
7 and in the Caledonian Mercury of Oct. 9. with the following 
note prefixed, (but no note subjoined), viz. ‘‘ The proceedings 
in the trial of Lieutenant Patrick Ogilvie and Katharine Nairn, 
being now under the consideration of His Majesty and his privy 
council, the following signed Opinion of Mr. M‘Carty, an 
eminent English counsellor was presented along with them; 
which shews the reasons why reprieves have been granted this 
unfortunate gentleman.’’ 

The Opinion was inserted in the London Chronicle of Oct. 
12, with the date Edinburgh, Oct. 7, and the note that was in 
the Courant and Mercury, prefixed to it. 

The Trial of Katherine Nairn and Lieut. Patrick Ogilvie 
was published at Edinburgh on the 16th of October. | 

The Scots Magazine for September, that in which the Opinion 
is inserted, was published on the 23rd of October. The note 
prefixed in the Magazine gave no offence; for it only relates 
facts, and these facts were admitted to be true. 
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Neither of the unhappy pannels, nor any of their friends 
or doers, had any hand in this publication ; which, it is believed, 
was suspected. 

No lawyer appeared for any of the publishers ; nor was there 
anything said by them in their own defence, other than that it 
was represented, by the publishers of the Cowrant and Mercury, 
that they were not the first publishers; and by the publishers 
of the Magazine, that they did not insert the Opinion, till after 
it had appeared, not only in the Edinburgh, but likewise in the 
London newspapers, and till after the Trial was published. On 
the publication of the 7’rzal, we immediately set about making 
such extracts from it, (which are now inserted), as must take off 
any wrong impression that may have been occasioned by our 
insertion of the Opinion; and on the cover of September 
Magazine, that in which the Opinion is inserted, we take notice 
that the 7’rzal is published. The Opinion is insertéd likewise 
in the London Magazine for October, which was published Nov. 
1; and the London, and every other English, as well as the 
Scots Magazine, is to be had of any bookseller in Scotland. But 
this was not mentioned to the Court. 

After the publishers had made their acknowledgements and 
submission to the Court, the Lord Advocate stood up, and took 
notice, That it was of the utmost importance to the country, 
that a due regard should be had to the Courts of Justice, 
especially to the high court of Justiciary; that trials by juries, 
by men of equal rank with the persons tried, is a very high 
privilege enjoyed by the people of these islands; that nothing 
should be suffered that had a tendency to deter gentlemen from 
accepting the office, or from faithfully performing the duties of 
jurymen; that the publication in question was a kind of 
challenge to enter into a paper war in the newspapers, in 
vindication of a most respectable jury; and that on these 
accounts he had thought himself bound, by the duty of his 
office, to take notice of this publication ; submitting the matter 
entirely to the court. The like observations were made from 
the bench ; and with regard to a first and subsequent publication, 
it was observed, that though the first was the most culpable, yet 
none of the rest were to be held blameless; for that otherwise 
the law might be eluded, by causing a person not worth 10/- 
publish a blameable paper first, whose loss might easily be made 
up to him by the subsequent publishers, as they would thus 
be held impune. But though the Lord Advocate and the judges 
spoke with a high degree of disapprobation of this publication, 
they all experienced a tenderness towards the present 
delinquents, being satisfied that their only design was to gratify 
the curiosity of their readers. 

Tt was likewise observed from the bench, that one publisher 
in Edinburgh had refused to insert this Opinion. One of the 

203 


Katharine Nairn. 


lords read the following note from the Hdinburgh Advertiser of 
Nov. 1, ‘‘ The epistle signed Criticus, of the 24th current, came 
to hand two days ago. The publisher of the Advertiser thanks 
him for his well-meant hints, which will be attended to in due 
time. There were several very good reasons for not inserting 
Mr. M‘Carty’s Opinion in the Advertiser, of which Critecus may 
be satisfied, if he will take the trouble to call upon the 
publisher,’’ and the publisher’s discretion was commended by 
the court. 

[Impartiality obliges us sometimes to publish truths that 
are unsavoury to the persons who are the subjects of them. 
But a little attention may evince, that malevolence is not our 
motive for such publications; for we plead no exemption to 
ourselves from the severity of our own justice. We have often 
requested the favour of every one that could do it, to enable 
us to correct errors and supply omissions ; and sometimes when 
our monitors showed no tenderness towards us, but the very 
reverse, even then we thought it our duty to insert verbatim 
what was alleged against us (xvii. 377. xxi. 96). Conformably 
therefore to the plan all along followed in compiling the Scots 
Magazine, the publishers of it requested the permission of the 
high court of Justiciary to insert these proceedings; which 
request was very readily granted. When private persons have 
thought proper to censure us, we took the liberty, along with 
the charge, to insert what occurred in our own justification 
(xvii. 378. 9. xxi. 97) : but in the present case, submission, and 
care not to offend for the future, is our duty—Our judges did 
us the justice to impute our crime, not to ill design, but to an 
error in judgment. We hope our readers will show us equal 
tenderness; and that they will’do us the further justice to 
believe, that it gives us great concern to find, that anything in 
our conduct should be judged, by one of the supreme courts 


of the nation, to deserve their attention and reprehension.— 
Original Note. | 
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Corins or CorRESPONDENCE AND Reports FROM THE Scots Law 


OFFICERS TO THE SECRETARY OF STATE REGARDING Parrick 
Ogitvy’s Prrirron. 


(Hitherto Unpublished.) 


1.—Letter from the Duke of Grafton to the Lord Advocate and 
Lord Justice-Clerk. 


(State Papers, Scotland, Volume 24, No. 107a.) 


Whitehall Sept. 17th 1765. 
Lord Advocate of Scotland. 
Lord Justice-Clerk. 


My Lord 

His Majesty having seen on Friday last the Petition in 
Behalf of Lieut. Patrick Ogilvie, whereof I inclose a Copy, did 
not think proper to give any Commands Conformable 
to the Prayer of it. Since that Time this Affair has been very 
much pressed, and I have it in Command to write to Your 
Lordship, as well as to the Lord Justice-Clerk to know from you 
whether any Circumstances on the Trial appeared that should 
induce the Lords of Justiciary to think that the Jury had in 
over strong measure delivered their Verdict. To this end Your 
Lordship as well as the Lord Justice-Clerk are to make a Report 
of the Case as it appeared to you, that I may lay it before the 
King. And as His Majesty has thought proper on this Account 
to grant a Respite for Fourteen Days beyond that Day which 
was fixed for the Execution Your Lordship is to understand 
that this Mark of Mercy is given in order to hear from Your 
Lordship that Report, which I beg may not be delayed. 

I must also add that a principal Inducement for this Step 
arose from the Reason given at the Bottom of the Petition ; as 
it could not but create Difficulties, if (contrary to all Imagina- 
tion) the Appeal of the Woman should be taken into 
Consideration after the Execution of him who is equally guilty 
with her. 

I must also beg of Your Lordship to explain your Thoughts 
on the very Point as it has been delivered to me by the King’s 
Attorney General, that according to his knowledge of the 
Scotch Law, Vo Appeal from the Court of Justiciary lay by 
the Law of Scotland to the Parliament of Scotland upon the 
Merits of a Capital Offence, before the Union, and that, since 
the Union, it had never been thought of any more than it had 
been allowed in England. 
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» 
Your Lordships Reports on these Heads cannot fail of having 
the greatest Weight with His Majesty, who commands me to 
require them from you, that He may do Justice, and not show 

Mercy unless the Case deserves it. 
Iam &c., 
GRAFTON. 


P.S.—Your Lordship will be pleased to acknowledge the 
Receipt of this by the Return of the Post. 
C: 


Endorsed. 
To the Lord 
Advocate of Scotland, 
and to the Lord Justice 
Clerk 
Septr 17th 1765. 


1l.—Petition of Patrick Ogilvy for Reprieve and Appeal. 
(State Papers, Scotland. Vol. 24, fol. 107b.) 
To the King’s Most Excellent Majesty 


The most Humble PETITION 
of Lieutenant Patrick Ogilvie 
of the 85th Regiment of Foot 


Sheweth 

that your Petitioner entered early into Your Majesty’s 
Service, and went to the East Indies, a Lieutenant in the 85th 
Regiment of Foot, where it was his good fortune to meet with 
the approbation of his Officers, and to find his conduct to be 
deemed unexceptionable. 

That he returned to Britain in January last, and not being 
in a good state of Health he went to Scotland and resided 
for some time with his Eldest Brother Thomas Ogilvie who had 
at that time married Katharine Daughter of the late Sir Thomas 
Nairn Baronet. 

While the Petitioner resided there, Some persons whose 
conduct in Life had been scandalously bad, maliciously contrived 
to misconstrue his regard for a sister in law into a Criminal 
Inclination, and—there happening at that time some Difference 
between the Petitioner and his Brother about his pretensions 
to a Younger Brother’s provision, he left his Brother’s house 
and went to reside with another Relation. 

That the said Thomas Ogilvie had been subject to Disorders 
in his Bowels, and on the 6th of June was attack’d with a 
Bilious cholick of which he Died. 
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That the same ill disposed Persons carried their malice to 
the Highest pitch on this Melancholy Occasion, and suggested 
that his Death was occasioned by Poison supposed to be given 
to him by his Wife and provided by his Brother. 

Crimes of so flagrant a Nature charged on persons whose 
Conduct till that time had been Irreproachable, requir’d the 
most unexceptionable Evidence to meet with any Credit—It 
was unhappily otherwise in Mrs. Ogilvie and your Petitioners 
case—Every Circumstance industriously handed about, had the 
Effect of a positive proof and the Heinousness of the Charge 
created such an Abhorrence of the persons accused, that every 
Tale however Improbable met with universal Credit—Under all 
these unhappy Circumstances Your Petitioner was taken into 
Custody and brought to Trial with Mrs. Ogilvie for the com- 
plicated Crimes of Incest and Murder. 

The Council for the Pannels insisted on several most 
important points of law in their favour, particularly that two 
Capital Crimes entirely separate and distinct were blended and 
conjoin’d in one indictment contrary to the establish’d Law and 
practice of this Kingdom—That the Indictment itself was 
general and vague, not specifying particular facts Times or 
places, so that the Accused could not be prepared to bring any 
Exculpatory proof—That the Witnesses had been committed to 
close Imprisonment long previous to the Trial and the most 
suspected of them had been allowed to live in the same Room 
with other witnesses contrary to an express Order of the Court, 
ordering them to be separated—And that the principal witnesses 
had expressed the strongest Resentment and Malice against the 
Accused and were persons of the most profligate Lives and 
characters, of which a proof was immediately offered. 

These and other material points of Law were stated and 
Overruled, and no Evidence was admitted to be given against 
the credit of these Witnesses whose conjectures rather than 
Evidence tended to support the general prejudice—In this 
Situation Your Petitioners Council could do nothing but 
protest for Remedy at Law and they have advised Your 
Petitioner that there is not in the whole Course of proceeding 
any positive Evidence that Thomas Ogilvie did not die a natural 
Death altho’ those who propagated the Report of his having 
been poison’d and Spirited up the prosecution, had it in their 
power to have it ascertained whether it was really so or not. 

After an Attendance of 43 Hours taken up in Examining 
the Prosecutors Witnesses, The Jury could give but little 
attention to those produced for the Pannels—A Verdict, not 
unanimous, but by a plurality of Voices (as the Record Specifys) 
was returned finding the pannels Guilty of the Indictment— 
The Execution of Mrs. Ogilvie on Account of her pregnancy is 
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referr’d until after the 3d Monday in November and the Order . 


of the Execution of Your Petitioner stands for the 25th of this 
month of September. 

Your Petitioner under the pressure of this grievous Sentence 
justly fears, more than Death itself, that Load of Infamy which 
must affect his Memory and fall heavy on his family if he 
suffers under the Imputation of so much Guilt—His highest 
wish and only Desire is to have an Opportunity of bringing the 
proceedings in his trial under the Review of the Supreme Court 
of Judicature, where prejudices can have no force and impartial 
Justice will take place—This Relief cannot be Obtained for the 
Petitioner, during the present Recess of parliament, tho’ Mrs. 
Ogilvie, who is found equally Guilty with the petitioner, and 
whose sentence now stands suspended, will have an opportunity 
of this Review and may Eventually be Acquitted of the Crime 
for which the Petitioner is to suffer. 


The Petitioner therefore Most humbly 
prostrates himself before Your Majesty 
Imploring your Royal Clemency and 
Compassion And that Your Majesty will be 
graciously pleased to Respite his Execution 
for sometime That he may have an Opportunity 
to Clear himself from this Heavy Charge upon an Appeal 
to the Supreme Court of the United ‘Kingdom at the 
first meeting of parliament 
And Your Petitioner 
shall ever Pray, &c. 
Wiu. Gorpon for 
the Petitioner 
Endorsed 
To the King’s most 
Excellent Majesty 


IlI.—Report by the. Solicitor-General on the Case. 
(State Papers, Scotland. Volume 24, No. 111.) 


Edinburgh 24th Sept. 1765. 

May it please Your Grace. §) 

The Lord Advocate being gone into England, Your Graces 
Letter to him was sent to me in the Country as Sollicitor 
General for this part of the Kingdom, it bearing in the address 
to be on His Majesty’s Service. And upon receipt of the Letter 
I immediately set out for this place, that I might the better 
judge what was proper to be done and arrived in time to Send 7 
the Letter and Petition by last night’s post to the Lord Advocate % 
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who is believed at present to be at Bristol. But as accidents 
may retard his receiving them, so as to be able to make the 
answer required in due time, And that I Cannot know the 
answer that may be made by the Lord Justice Clerk who is 
upon his Circuit, I sit down to state the Great Lines of the 
Evidence in The Tryal, and to suggest to Your Grace what 
occurs to me, upon the two questions in your Letter ; the Justice 
of the Verdict, and the Competency of an Appeal; And I shall 
Transmit a Copy of what I write to the Lord Advocate, that his 
Lordship may either make out an official Report in form, or 
other ways communicate to Your Grace, his Opinion on what I 
write, and to suggest what he may judge to be further necessary 
for His Majesty’s information. 

Catharine Nairn the Widow and Lieutenant Patrick Ogilvy 
the Brother German of the deceased Thomas Ogilvy, were 
indicted for the Crimes of Incest, and the Murder of the said 
Thomas Ogilvy by Poison. Thomas Ogilvy was married upon 
the 30th of January and died upon the 6th of June, and the 
Lieutenant came to reside with his Brother about the time of 
the marriage. 

Evidence of the Incest. 


There is no direct Evidence of the Incest by the Prisoners 
being seen in the Act of Copulation. But it is proved by many 
witnesses, that indecent familiarities past between them in 
hugging, kissing &c. And 

Catherine Campbell a servant maid in the house, Depones in 
Substance, That Thomas her Master having gone from home, 
She made a Bed for Mrs. Ogilvy, and another for Patrick in two 
separate rooms as usual, That about the time of going to Bed, 
she went to Mrs. Ogilvy’s room where Patrick was and proposed 
to make a Shake down (Bed) and Sleep in the room with her, 
which Mrs. Ogilvy declined; That she afterwards went to her 
own bed in the Kitchen immediately below Mrs. Ogilvy’s Room 
and heared Mrs. Ogilvys bed moving like to a man and woman 
in bed to-gether, and heard her say, O fy fy, which put her in 
great Terror, as she believed the prisoners were then in bed 
together, but soon thereafter fell asleep, That in the morning 
when She went to make up the beds, She found Mrs. Ogilvy’s 
had the appearance of being layen in, but Patrick’s without that 
appearance, and made up in the manner She had done it the day 
preceding, That the Kitchen where she lay had no plaistered 
Ceiling, so that the least noise in the room above could be heared 
by her. 

ji Elizabeth Sturrock, another Servant maid in the house, 
Deposes, That when Thomas was absent, she has frequently 
Observed the Prisoners retire to the Upper Rooms of the house, 
and. upon one Occasion having gone to Patrick’s Room to 
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enquire for Mrs. Ogilvie, she found the Door of the Room open, 
and upon looking in, Saw the Prisoners in bed together, upon 
which She immediately retired to the Stair and Called to Mrs. 
Ogilvy, who and Patrick both Spoke from his room ; That upon 
another occasion when Thomas was from home, She was Told 
by Anne Sampson a Servant Girl in the house, That She Anne 
believed Patrick had gone into her Mistress’s room ; upon which 
the Deponent went into the Room to know the truth of it, and 
upon going into the Room observed Partick going from the 
Bedside to-wards the Window in his nightgown, Mrs. Ogilvy 
being then in her bed; That, upon several other occasions, she 
heared the feet of the Prisoners shuffling at the side of Mrs. 
Ogilvy’s bed, and which she knew to be them, because she had 
seen them go to the Room together. 

Anne Sampson Concurrs with the preceding Witness, as to 
the other Prisoners frequently retiring, and to having told the 
witness of the Prisoners being in bed together, And to the 
desiring her to go and see what was going on, and to the witness 
relating to her the fact as deposed to. 

Anne Clark Cousin German to the deceased Thomas and 
Patrick the Prisoner and who resided with them in the house 
from the month of March till Thomas’s death DEPOSES That 
upon Sunday the 19th of May when all the family were at 
Church, excepting the Prisoners and her, she saw them go up 
Stairs together from a low Room where they had been with her, 
and heared them go into Patrick’s Room towards his Bed, which 
was an Alcove Bed, the Back thereof forming the Side of the 
Stair and only Separated therefrom by a plaistered partition, 
so as any person Standing in the Stair could easily hear what 
passed in the Bed, and being desirous to know what was Going 
on between the Prisoners She went and listened ‘‘ And from the 
motions that She heared, is positive that they were in bed 
together, and abusing their bodies together, by which she means 
they were lying carnally together.’’ That immediately after, 
she went into the Room, and after walking to the End thereof 
turned about and saw Patrick standing by the bedside buttoning 
his Breeches, part of his Shirt being then out, and Mrs. Ogilvy 
was then in the bed, That upon the Monday following the same 
thing was repeated and she listned and heared as formerly, That 
upon the Wednesday following they retired in the same manner, 
but that She did not Listen further than by hearing them going 
towards the Bed. 

This is the Substance of the Parole Evidence with regard to 
the Incest, And which is coroborated by a Scroll of a Letter 
found in the house, and proved to be of Mrs. Ogilvy’s hand 
writing, and appearing to be intended for Patrick when he had 
left his Brother’s house, which he did three weeks before his 
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Brother’s death, the writing being in a Strain that indicates 
great familiarity and affection. 

There are other coroborative Circumstances, such as a 
Concealed Correspondence by letters, after Partick’s leaving the 
house, immoderate grief of the Lady upon that occasion, and 
nothing occurs on the side of the Prisoners, but the bare 
possibility of the Crime not having been perpetrated, notwith- 
standing the appearances deposed to by the Witnesses, and the 
improbability that Patrick would attempt to seduce his 
Brother’s wife so lately married, or that She a Woman of Good 
family, and Virtuously educated, would agree to injure a 
Husband so materially, whom She appears to have married a 
few months before from pure Love and affection, without the 
approbation of her friends; At the same time the force of this 
last observation is abated in some degree by a Dislike she 
appears to have taken to her husband. 


Evidence of the Murder. 


There is no direct Evidence of Thomas having died of poison ; 
That could only be known with certainty by opening the Body 
and examining the Stomach, which, tho proposed by Alexander 
a Younger Brother, and the Burial stopt on that account, and a 
Physician and Surgeons sent for to Examine the body, was 
prevented by their not coming to the house at one time, and 
the Physician when he Came, being of Opinion that the Body 
from its putrid state, could not be opened with safety, so that 
the Evidence of the Cause of the death must rest upon the 
Symptoms and Complaints of the Deceased and the other facts 
attending the Case. 

The Indictment Charges that Thomas was poisoned with 
Arsnick, which Catharine his wife gave him in a Bowl of Tea 
upon the morning of the 6th of June. But neither is that 
proved by direct Evidence, and yet upon the whole matter, 
the Evidence of Thomas having been poisoned in that manner is 
perfectly satisfying. 


Evidence of Mrs. Ogilvy’s Guilt. 


Mrs. Ogilvy when examined before the Sheriff of the County 
upon the 14th of June, Declared, that her Husband being 
indisposed, She upon the morning of the 6th of June filled out 
a Bowl of Tea in a low Room where the family were at Break- 
fast and carried it straight from thence, and gave it to her 
husband in bed, and that she did not go into any closet with the 
tea before giving it to her Husband and that Elizabeth Sturrock 
a maid Servant got part of the Bowl of Tea which her Husband 
did not drink, and that she gave the Tea to the said Elizabeth 


Sturrock out of her own hand. a 


Katharine Nairn. ‘ 


Mrs. Ogilvy’s declaration is proved to have been emitted and 
subscribed by her voluntarily and is Contradicted in material 
Particulars by the Evidence. 

Anne Sampson a Servant maid who, with others, saw Mrs. 
Ogilvy prepare the Tea in the low Room with Sugar and Milk 
and carry it up Stairs, followed her about some family business, 
and found her in a Closet adjoining to her Husbands Room, 
stirring about the Tea, and upon her desiring to have some Beef 
for the use of the family which was the Errand that Carried 
her there, Mrs. Ogilvy seemed angry with her, and Ordered her 
down Stairs which she Obeyed accordingly. Another witness 
Deposes also to his seeing Mrs. Ogilvy in the Closet. 

Elizabeth Sturrock, to whom Mrs. Ogilvy says she gave part 
of the Bowl of Tea which her husband did not drink, Deposes, 
that being indisposed and in bed in the Kitchen, Mrs. Ogilvy 
came to her and in a low voice told her, that she had given her 
Husband his Breakfast, and desired the Deponent to say likewise 
that She had got her breakfast, although she had then got no 
breakfast, and the Witness further says That when Mrs. Ogilvy 
heared of the Sheriff being to come to Examine into the Cause of 
her Husband’s death, She desired the Deponent to say to the 
Sheriff that she had seen the Bowl of Tea mixed up and that 
she had drunk some of it before Mrs. Ogilvie tasted it, and that 
She had drunk part which Mr. Ogilvy had left, and the Witness 
further adds that Mrs. Ogilvy in presence of Patrick frequently 
directed her to speak to the Sheriff in that manner when 
examined and promised that she should never want if she did 
so, and that Patrick also desired her to say as she had been 
directed. 

It is proved that Thomas after getting the Bowl of Tea rose 
and went abroad in his usual State of health but soon thereafter 
returned sick and vomiting and was seized with all the usual 
symptoms of a person poisoned with Arsenick, such as, burning 
pains in his Stomach and Bowels, Convulsed nerves, a parched 


mouth and swelled Tongue &. All which Symptoms continued 


till his death about 11. o’clock at night. 

It is proved that when the symptoms began, he immediately 
apprehended that he had got poison, and said that he had got 
it in the Bowl of Tea, and when calling for Drink, and that one 
of the Servants had carried some water in the Bowl out of which 
he had got the Tea; he refused to drink out of it and cried 
‘* Damn that Bowl for I have got my death in it already.’’ 

It is proved that she was averse to any Surgeon being sent 
for to assist her Husband, and that when the sending of a 
Surgeon was pressed upon her, and one Mr. Meek suggested as 
a discreet person, who would only communicate his opinion of 
her Husband’s Case to herself, she agreed, but Mr. Meek did 
not arrive till after Mr. Ogilvy’s death, And Mr. Meek Depones 

212 


‘ Appendix IX. 


That upon his arrival, he was carried to a Room where Mrs. 
Ogilvy was, and that) when they were alone “‘ She desired that 
whatever he might think he discovered to be the Cause of her 
husband’s death, that he would Conceal it from the world.’’ 

_ Mrs. Ogilvy in her declaration says that when Patrick left 
his Brother’s house she desired him to send to her two dozes of 
Salts and a little Laudanum as She slept ill, That Patrick sent 
her these particulars by his Brother-in-Law Andrew Stewart 
with a paper of written directions, the day before her hushand’s 
death, That she took one of the dozes of Salts upon the Friday 
and the other on the Saturday after her husband’s death, That 
she took Laudanum on the Sunday and Monday nights there- 
after, but did not use the whole Laudanum and returned it to 
Patrick when he came to the house after his Brother’s death. 

In the Course of the Evidence the servants of the family 
were examined as to their knowledge of Mrs. Ogilvy having 
taken the Salts or Laudanum, but none of them knew anything 
of the matter. 


i 


Evidence of Patricks Accession to the Murder. 


Patrick in his examination before the Sheriff Declared, that 
before leaving his Brother’s house, having mentioned his having 
in his Chest, which he Brought from the East Indies, some 
Salts and Laudanum which he used to take in the voyage, Mrs. 
Ogilvy desired him to Send some of them, That he sent the two 
dozes of Salts, and a small quantity of the Laudanum by his 
Brother-in-Law Andrew Stewart the day before his Brother’s 
death, with an open note of the directions how to use them, 
That he is Acquainted with James Carnegy Surgeon in Brechin, 
and saw him there two weeks ago, but neither received from him 
Laudanum or any other medicine whatever. 

James Carnegie the Surgeon, after giving an account of his 
receiving a message about the End of May from Patrick to meet 
him in a Tavern, and of his meeting him there in Company with 
one Lieutenant Campbell, Deposes ‘‘ That Lieutenant Ogilvy 
took the Deponent aside and Told him that he was Troubled 
with Grips, and wanted to buy some Laudanum from him, and 
at the same time told him he wanted to buy some Arsenick in 
order to destroy some dogs that spoiled the Game. That the 
Deponent told him he was uncertain whether he Could furnish 
him with these things or not, but that he should look when he 
went home, That the Deponent, when he went home, found 
that he had some of both, and put up a small phial glass of 
Laudanum, and betwixt half an ounce and an ounce of Arsenick 
both which he delivered next day to the Lieutenant, after the 
Deponent had dined with him and Lieut. Campbell next 
day in Smiths—That Lieutenant Ogilvy took the Deponent into 
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another room away from Lieut. Campbell when he was to 
receive the Laudanum and the Arsenick, and there the Deponent 
delivered them to him, That the price of both was a shilling.’’ 

Patrick in the Course of the Tryal offered no Evidence of his 
employing the Arsenick in the poisoning of Dogs, or to any 
other use whatever, and if it had been truly purchased for that 
use, there is no Just reason to think that he would have 
Concealed his intention from his friend Lieutenant Campbell, 
who was examined as an Evidence, and mentions his being 
present at the meeting and Patrick and Carnegie retiring 
together, but says nothing of the Arsenick or Laudanum being 
communicated to him. 

Andrew Stewart the Brother in Law Deposes, That he 
received from Patrick a small Phial, which he said Contained 
Laudanum, and a small paper packet which he said Contained 
Salts; That there was a letter on the Packet addressed to Mrs. 
Ogilvy, and sealed both with Wax and a Waffer; That there 
was round the packet a loose paper of Directions in what 
manner the Laudanum was to be used; That Patrick desired 
him to deliver the particulars privately into Mrs. Ogilvy’s own 
hand ; That upon his going to Mrs. Ogilvy’s house the next day, 
Mrs. Ogilvy asked him if he had brought any word to her from 
the Lieutenant upon which he delivered to her the above 
particulars, which she locked in a Drawer without opening the 
Letter. 

Evidence of the Guilt of both Prisoners. 


Ann Clark, the Cousin German, in whom Mrs. Ogilvy 
appears to have had great Confidence, altho’ she objected in the 
Course of the Tryal to her Evidence, as a person of bad 
Character and having Enmity against her, gives an account of 
Several Conversations, in which Mrs. Ogilvy plainly spoke out 
her intention of poisoning her Husband, the particulars of which 
are almost incredible, if they were not supported by other 
Evidence, and more particularly Anne Clark Deposes, That 
the day Patrick left his brother’s house, Mrs. Ogilvy told her 
that she had prevailed with him to undertake to furnish her 
with poison, that upon the Wednesday preceding Mr. Ogilvy’s 
death, she had received a Letter from Patrick by Elizabeth 
Sturrock acquainting her that he had got the poison which he 
did not chuse to send by Elizabeth Sturrock, but would send it 
by Andrew Stewart his Brother in Law; That upon Andrew 
Stewart’s arrival, She the Deponent questioned him about what 
he had brought to Mrs. Ogilvy, who having told her it was some 
Druggs, She communicated to him her apprehensions of its 
being poison, and that Mrs. Ogilvy intended to poison her 
husband, upon which they had a Conversation as to the proper 
method of making a discovery of what the Druggs were by 
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opening the Drawer in which they had been locked, but that 
was laid aside, and they and Mr. Ogilvy’s mother who was 
likewise informed of what had happened, Appear to have Con- 
tented themselves with putting Mr. Ogilvy on his guard against 
taking anything from his wife that others were not using. 

Andrew Stewart Confirms the Evidence of Anne Clark as to 
her Earnestness in desiring to know what he had brought to 
Mrs. Ogilvy, their Conversation upon the method of making a 
discovery, Anne Clark’s Communicating her Suspicions to old 
Mrs. Ogilvy, and their putting Mr. Ogilvy on his guard against 
taking anything from his wife; and Elizabeth Sturrock Confirms 
her Evidence as to carrying the Letter from Patrick to Mrs. 
Ogilvy, by which she Mrs. Ogilvy came to be informed that the 
poison was to be sent by Andrew Stewart. 

Such are the Great Lines of the Evidence that was adduced 
against the Prisoners, which stand supported by many other 
facts and circumstances, which I avoid taking notice of on 
account of the length the State of the Evidence had already 
run into. 


Evidence for the Prisoners. 


The Witnesses for the Prisoners have Deposed, that he was 
subject to cholick pains, and it appears that the day before his 
death he was faint when in the fields, and complained of it when 
he returned home at night, but none of the witnesses have 
imputed his death to any of those Causes. 


Opinion wpon the Evidence and Justice of the Verdict. 


After reconsidering the Evidence with which I was formerly 
well acquainted, I cannot discover a single circumstance from 
whence with Justice it can be inferred that the Jury have in 
any overstrong measure delivered their Verdict, and therefore 
must upon this point humbly Report my opinion to Your Grace, 
that, the Verdict is good and such as ought to have been given 
by honest men even the most tender of the lives of their fellow 
subjects. 


The Competency of an Appeal Considered. 


Prior to the Union there lay no appeal to the Parliament of 
Scotland for reversing the Decrees of the Courts of Scotland 
either civil or criminal on account of injustice being done, and 
I so far agree in opinion with the Attorney General that I 
think it repugnant to all principle, to suppose that the merits 
of a Capital offence judged of by the verdict of a Jury, should 
be reversable by Appeal ; if that was to be allowed, it would put 
an end to the Criminal Justice of the Country. But I cannot 
go so far as to say, that a Sentence of the Court of Justiciary 
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following upon a verdict or any interlocutory Sentence 
pronounced by the Judges in the Course of a Tryal may not 
be appealed against however much I may think it expedient 
that the Law should be settled in that way. 

By the 19th Article of the Union it is provided that the 
Courts of Session and Justiciary shall ‘‘ remain in all time 
coming within Scotland as now Constituted by the Laws of that 
Kingdom and with the same Authority and priveledges as before 
the Union, subject nevertheless to such Regulations for the 
better administration of Justice as shall be made by the 
Parliament of Great Britain.’’ 

The Parliament never made any Regulation known to me, 
regarding the power of appealing from the Courts of Scotland. 
But after the Union, The house of Peers did make an addition 
to their order of 13th July 1678 touching the Time within which 
appeals must be presented, whereby it was ordered, That 
Petitions of Appeal against the Decree of any of the Courts of 
Scotland must be presented within 20 days of pronouncing the 
Decree, and it is certain that appeals against the Decrees of the 
Court of Session have been very frequent since the Union, and 
that a write of Error does likewise ly against the Decrees of the 
Court of Exchequer in Scotland. 

Now, as there is no statuary distinction between the Civil 
and Criminal Courts in Scotland with regard to appealing, and 
that the Order of the house of Peers is equally applicable to all, 
the legall Conclusion seems to be, that an Appeal should ly 
against the Decrees or interlocutory Sentences of the Criminal 
Court as well as of the Civil Court. 


An appeal taken against a Decree of the Court of Justiciary 
and the Decree reversed. 


But this is not all, for there is one Case with which I am 
acquainted with and have examined in the records of the Court 
of Justiciary, where an appeal was taken against a, Decree of 
that Court since the Union, and the Decree reversed. 

In 1712 the then Lord Advocate and the Procurator for the 
Church of Scotland, instituted a Criminal prosecution before 
the Court of Justiciary, against the Magistrates of the town of 
Elgin and other persons, Charging, That they had contrary to 
Law and good order turned the Ministers of the established 
Church out of possession of one of their churches in Town, and 
had delivered the possession of the said Church to a Minister of 
the Episcopal persuasion, and therefore Concluding that the 
Defenders should be decerned to deliver the possession of the 
Church to the Established Ministers of the Town, and that 
they should be decerned to pay £200 sterling of damage and 
Expence and other ways punished in their persons and goods 
with the pains of Law. 
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_ In the course of the Tryal, it appeared to be material to have 
it ascertained whether the Church in question commonly called 
the Little Church, was part of the Parish Church, and that point 
was remitted to be tryed by the Court of Session as preliminary 
to the Criminal Tryal, and the Court of Session found it a part 
of the Parish Church against which an Appeal was taken. 

When the Criminal Tryal came afterwards to be proceeded 
in, it was urged by the Defendants, that procedure should 
stop untill the Appeall in the Civil Cause was discussed—But 
this plea was overruled and the Jury after hearing the Evidence 
returned their verdict finding it proven ‘‘ That the pannell 
James Russell Church Beadell had the Trust of the Keys of the 
Little Kirk of Elgin, and finds it proven that the present 
Established Minister had the possession of that Church and the 
said Magistrates with Mr. Blair the Episcopal Minister took 
possession of the said Little Kirk upon the 29th of May last.’’ 

The Lords of Justiciary upon hearing the verdict pronounced 
a sentence ordaining the Defendants to put the Established 
Ministers of the Town in possession of the Church, and to pay 
to the Procurator for the Church £30 Sterling of Costs and they 
fined the Defendants in £20 Sterling and Ordered it to be paid 
to Her Majesty’s Receiver General. 

The Defendants appealed against the sentence which came 
to be heared in the house of Peers, and altho’ I do not know 
the grounds of the Appeal’ as I have never seen the Petition or 
the Cases, yet it is certain that the sentence of the Court of 
Justiciary was reversed, for in the Records of that Court, there 
is Engrossed a petition of the Appellants, Wherein the fact is set 
forth, and it is prayed that the pursuers in the Criminal action 
should be ordained to repay the £30 and £20 agreeable to the 
Judgement of the House of Peers which was ordered accordingly. 


A case wherein a Petition of Appeal was prepared but refused 
to be presented. 


There is another Case with which I am acquainted that it 
may be proper to inform Your Grace of— 

Archibald MacDonald attainted by an Act past in the 19th 
of His late Majesty being apprehended in 1754—His Majesty’s 
Advocate did move the Court of Justiciary that Execution might 
be awarded against him in terms of the Statute. 

The Prisoner pleaded in defence 

Ist That he was not the person Mentioned in the act, his 
name being M‘Donell and not Macdonald, 2dly That he had 
surrendered in terms of the Statute, and 3dly That these facts 
could only be tried by a Jury. 

The Defences were over ruled by the Court, and Execution 
was awarded upon which a Petition of Appeal was prepared 
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for the Prisoner ; but none of the Peers inclined to present it, 
untill the Competency of the Petition should be known, and I 
have heared that Lord Chancellor Hardwick Spoke upon the 
Subject with the late Duke of Argyle, then at the head of the 
Court of Justiciary as Lord Justice General, and who having 
given it as his Opinion, that an Appeal was not Competent 
against a Sentence of the Court of Justiciary, the Petition was 
never presented, however Execution was respited by His 
Majesty, and the sentence never was put in Execution. 


Opinion upon the Competency. 


I can give Your Grace no further information with regard to 
precedents, and I am humbly of opinion that the important 
question stated in your Letter, touching the Competency of 
Appeals against the Judgement of the Court of Justiciary is 
not sufficiently fixed or Established, on either side, by what has 
occurred, and that as it is a question of very Great Consequence 
to the Criminal Justice of this part of the United Kingdom, it 
well merits to be settled the one way or the other. The 
inexpediency of Appeals in Criminal Cases, leaves no room to 
hesitate in determining My wishes, that they may not be allowed 
to take place, or at least that they may be under other Regula- 
tions than these in Civil Cases; for if an Appeal shall be as 
easily obtained in a Criminal Case as in a Civil, No sentence 
of the Court of Justiciary will ever be executed against any 
Criminal, however great, at the time appointed by the Judges, 
who can Command Money sufficient to procure a write of 
Appeal, And as it is said by the Attorney General that Appeals 
are not allowed of in England in Criminal Cases. It is hoped 
the same rule will be Established with regard to Scotland. 

In the present Case I understand that the prisoners do not 
mean to complain of the Justice of the Verdict, but of certain 
interlocutory sentences pronounced by the Judges in the Course 
of the Tryal and I have not the least doubt of all their intended 
Complaints being found to be ill grounded and without any 
just foundation either in Law or Equity, if the matter shall 
ever come to be tryed, However as the Lady will most probably 
have it in her power to offer a petition of appeal by which the 
house of Peers will have an opportunity of Judging of the 
Competency and settling the Law, Give me leave most humbly 
to suggest to Your Grace, as a matter for your Consideration, 
When laying the affair before the King, whether it may not be 
proper for His Majesty to respite the execution of Lieutenant 
Ogilvy untill he may have the same opportunity of applying 
for Relief by Appeal, that Mrs. Ogilvy will have and that it shall 
be known whether it is the right of Either of them to do so. 
Having no doubt of their Guilt, I Cannot Consider any of them 


as proper Objects of the Royal Mercy, but they are both Guilty 
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or both innocent, and it may be Considered as an Act of Justice 
that they should share in the same fate, and the respiting the 
Execution of the man for sometime will have the Consequence 
of avoiding the difficulties mentioned in Your Grace’s Letter 
that might occur in the event of the Lady’s Appeal being taken 
into Consideration after his Execution and which is the Chief 
thing that induces me to make the suggestion for Your Grace’s 
Consideration. 

The time taken up in the Examination of some of the 
Records of the Court of Justiciary, and the Length of this 
Letter, if it may be called such, have prevented My getting it 
transmitted by this night’s post ; and as to-morrow is not a post 
day here for London, I send it by express; And I have the 
honour to be with the most profound respect 


My Lord Duke 
Your Grace’s 
Most Obedient and 
Most devoted humble 
Servant 
JA. MONTGOMERY. 


P.S.—It may be proper to observe upon Lieut. Ogilvy’s 
petition, that the Charging of both Crimes in one Indictment 
is perfectly agreeable to the practice of the Court, which was 
proved by many precedents; That the Indictment is neither 
vague nor uncertain but specifys the facts as particularly as 
the nature of the Case would admit of, That the imprisonment 
of some of the witnesses became necessary from their not giving 
security to appear at the Trial, and the friends of the Prisoners 
having made several attempts to spirit them away, and 
particularly Anne Clark whose Evidence was chiefly objected 
to by the Prisoners at the Trial as being of a bad Character and 
having resentment and malice, was abstracted for some time 
and the recovering her was a matter of much Investigation and 
Labour. 

I shall only further add that in my apprehension the Conduct 
of the Judges with regard to the Evidence offered by the 
Prisoners and in all other parts of the Trial, was perfectly 
agreeable to the Law of Scotland and the practice of the Court. 

I have sent a copy of this for the Lord Advocate by the 
Express to London to be forwarded by post to Bristol, so Your 
Grace may expect his sentiments upon what I have said soon 
after your receiving this if he is not gone from Bristol. 


Endorsed. 
Edinburgh Sept 24th 1765 
Mr. Montgomery 
Solr Genl 


R. 28th by Express. 
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1V.—Report by the Lord Justice-Clerk on the conduct and 
result of the Trial. 


(State Papers, Scotland. Series II. Volume 24. No. 113.) 


My Lord, 

I did myself the Honour to write to your Grace and 
acknowledge the Receipt of Your Letter, & at the same time 
promised to write more fully by next post, but our cross Posts 
being somewhat irregular and uncertain I intend to send this by 
express to Newcastle which may possibly come to hand before 
my other letter. This is so delicate a Case and delays are so 
dangerous that I venture to give Your Grace my opinion in 
as few words as possible. I could have wished indeed to have 
had an opportunity to take the opinion of my Brethren the 
Judges of Justiciary, but that is impossible as they, are not yet 
returned from their several Circuits. I am then humbly of 
opinion, My Lord, that the Petitioner and the unhappy Lady 


had as fair a trial as ever I saw in that court. The Lord 
Advocate did his duty in the Prosecution with the greatest 
Candour and Temper. Several Preliminary Points of Law 


were stated by the Council for the Defenders, but were all 
unanimously over-ruled by the Court, who were so far from 
being prejudiced against the Prisoners that I dare say, (for the 
Honour of this Countrey and of Human Nature itself) they 
wished that the Pannels might be found Innocent, at least I can 
say so much for my self. Our Juries here consist of fifteen 
persons, and the Plurality of Voices condemn or acquit. I never 
saw, I think a better Jury impannelled in that Court, they 
were all Gentlemen of Distinction and Candour. Tho’ their 
verdict bears, that it was by the Plurality of voices, yet there 
was but one or at most two as I heard who dissented. I shall 
say nothing as to the Evidence upon which the Jury proceeded, 
as that is all in writing & either has been already, or ought to 
be laid before His Majesty & His Servants if this is not 
done as yet, if Your Grace thinks it proper I shall order a Copy 
of the Trial made out by the Clerk of Court to be transmitted to 
you. There is one thing pointed at in the Petition which seems 
intended as an objection to Miss Clark’s Evidence wha was one 
of the most important Witnesses of the whole. I cannot help 
doing her the Justice to let Your Grace know, that in the 
opinion of the Court she gave her Evidence with the greatest 
appearance of Candour and Coolness, & she was so far from 
being a willing Witness that she retired and concealled herself 
under a borrowed Name to prevent her being called as a Witness 
in that Trial, as she is a near Relation to that unhappy family 
and dwelt in the House when the Crimes are said to be com- 
mitted, & indeed it put the Lord Advocate to a great deal of 
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Trouble as it did also the Court itself by issuing Warrants & 
examining several Witnesses in order to discover the Place of 
her Retreat, the Pursuit at last grew so hot that she delivered 
herself up to the Lord Advocate. 

Having said thus much I now come to the Point which Your 
Grace chiefly stated to me. Not to take up time as to the 
Opinion of our lawyers concerning the Propriety or Legality of 
Appeals from the Court of Session, as that is now sufficiently 
settled. The Book upon the Criminal Law with us of the 
greatest Authority is writ by Sir George Mackenzie who was 
long King’s Advocate, & I do not observe that he makes any 
mention of Appeals from the Court of Justiciary to the 
Parliament, yet in my humble opinion an appeal may lie 
against the Judgment given by the Court upon Preliminary 
Points of Law, but not so as to impeach the verdict of the Jury, 
& I think I can recollect one Case in which such an Appeal was 
entered but I can say nothing as to the circumstances now, as I 
speak from Memory, the Case was, as I think, in a Criminal 
Action brought against the Magistrates of the Borough of Elgin 
for violently taking Possession of a Church, I cannot say that 
I ever heard of another. So if Your Grace shall be of opinion 
that an Appeal may be brought for the Lady I submit it if it is 
not proper to Respite the Execution of Lieutenant Ogilvie that 
he may have the same Benefit as their Case is precisely the same 
if at discussing the Appeal the Court of Justiciary shall be 
found in the wrong as to some of the Preliminary Points of Law, 
which I hardly suspect, then the two unhappy People will be 
proper Objects of His Majestie’s Mercy. 

I have the Honour to be My Lord, Your Grace’s Most 
Obedient, & Most Humble Servant. 

Gis. Exior. 
Minto 27 Sept 1765. 


Endorsed. 
Minto. Sept 27th. 1765. 
Lord Justice Clerk. 
R. 30th. 


V.—Letter from the Lord Advocate to the Duke of Grafton. 
(State Papers, Scotland. (1737-1770.) Vol. 34. No. 119a.) 


My Lord Duke, 
By this Express I send Your Grace my report in answer to 
your letter of Reference upon the case of Lieutenant Ogilvie. 
The importance of the queries stated for my opinion will, I 
hope, excuse the length of the report, and my opinion is 
perfectly agreeable to that of the Attorney General. 
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After I had some progress in it, I received a letter from My 
Lord Justice Clerk, enclosing a copy of his letter to Your Grace 
upon this Subject, and wherein he writes to me as follows :— 


‘‘ Upon thinking more deliberately, since my letter to the Duke 
of Grafton, upon that important question, it seems to me to be 
attended with no small difficulty, especially if no such Appeal lies 
from a Criminal Sentence in England. Further, Your Lordship 
knows that by Statute, Sentences for Murder must be executed in 
England within three days, but with us we cannot be put in execu- 
tion under thirty, and in some cases forty days after pronouncing 
Sentence. So it would appear that it would be putting the two 
parts of the United Kingdom upon a very different footing, to suppose 
an Appeal should he against a Sentence for Murder in Scotland 
which, it seems, it cannot in England. The King is certainly the 
fountain of mercy, and upon proper Application, when the case 
merits it, he will certainly with pleasure either pardon or Reprieve, 
whereas, if an Appeal can be entered to the House of Lords, we 
shall never see a Sentence in Scotland but it will be appealed from, 
as that must, at least, procure a respite for some considerable time. 

‘“'These, My Lord, are my more deliberate sentiments upon the 
matter, and I have no objection to Your Lordship’s stating them as 
such to the Duke of Grafton, together with what shall occur to 
Your Lordship upon this important question.”’ 


I thought it my duty to state to Your Grace the contents of 
the above letter from Lord Justice Clerk to me, agreeable to 
what seems to be his own desire. I shall be much obliged to 
Your Grace if you shall be pleased to let me know His Majesty’s 
final order upon this very important question.. 

And I have the honour to be, with the highest regard, 

My Lord Duke, 
Your Grace’s most Obedient and 
most humble Servant, 
Tao. Mruuer. 
Edinburgh, 
23rd October 1765, 
9 o’clock morning 


Endorsed. 
Edinburgh. Oct. 23rd 1765 
Lord Advocate. 
R. 27th by Express. 


VI.—Report by the Lord Advocate on the Case. 
(State Papers, Scotland. (1737-1770.) Vol. 34. No. 119b.) 


May it please Your Grace, 

I had the honour of informing you in my last letter, from 
Hattfield, of the necessary occasion of my being in England for 
some weeks past, and that I did not think it proper, to give my 
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opinion, upon the subject matter of Your Grace’s letter to me 
of the 17th of September last, touching the case of Lieutenant 
Ogilvie, till I had an opportunity, upon my return to 
Edinburgh, of consulting the precedents and Records in Scotland 
which may give light to the very important question stated in 
the latter part of Your Grace’s letter. 

Accordingly, since my return to this place, I have applied 
myself to obtain such lights as the Law Books and Records of 
this Country can afford, upon that question, and have also 
been attended by the Agent and Council of Lieutenant Ogilvie, 
and have heard and fully considered what they had to suggest 
in support of his Right of Appealing, from the Sentence of 
Death, awarded against him by the High Court of Justiciary, 
to the House of Lords. 

And having now before me a Copy of Lieutenant Ogilvie’s 
Petition to the King, and Your Grace’s Letter of reference to 
me upon that Petition, and the Report made by the Solicitor 
General of Scotland, in my absence, to that letter, I will, in 
humble obedience to His Majesty’s command, proceed to offer 
what occurs to me, in answer to the two separate questions, 
stated in Your Grace’s Letter. 

The first question is, ‘‘ Whether any circumstances 
appeared on the Trial, that should induce the Lords of Justiciary 
to think that the Jury had, in over strong measure, delivered 
their Verdict. And to this end I am directed to make a Report 
of the Case, as it appeared to me, in order that it may be laid 
before the King.”’ 

In Answer to the first part of this Quaerie, I beg leave to 
refer to the Report of My Lord Justice Clerk, who is best able 
to inform Your Grace, whether his Lordship, or any of the 
Judges entertained any doubt of the Justice of the Verdict. All 
I can say is that the Jury consisted of Fifteen Gentlemen of the 
highest Rank and Character, I ever saw upon any Trial in that 
Court. The whole Judges were present, and neither at that 
time nor since have I heard it suggested, that any of the Judges 
entertained the least doubt of the Justice of the Verdict. 

As to myself, I attended the Trial, from the beginning to the 
end, in my office as the Publick Prosecutor, and the Evidence 
appeared to me entirely satisfactory, and no circumstances 
whatever appeared in the whole course of the Trial, which did 
then, or do now, induce me to think, that the Jury has, in over 
strong measure, delivered their Verdict. 

If any such circumstances had occurred to me, I should have 
thought it my indispensable duty, to have Represented them to 
Your Grace, in order to be laid before the King. : 

T am also certain, that if any such circumstances had 
occurred to the Court, they would, in the course of their duty, 
have Reported these to His Majesty, for His Royal Consideration. 
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Mr. Solicitor General has Reported to Your Grace the State 
of the Case, and the material parts of the Evidence, to which 
I beg leave to to (sic) refer. But that nothing may be 
ommitted which may be material for His Majesty’s Considera- 
tion, I have herewith transmitted a Printed Copy of the whole 
Trial, compared with the Record and duely authenticated by the 
person in whose Custody the Record now is. 

This Case came before me, by Information from the Sherriff 
of the County, attended with a Precognition, or Examination of 
the Witnesses, taken at the House of Eastmill. 

The charge was Incest and Murder by Poison. The 
Evidence behoved to rest upon the Servants and Members of the 
Family and I immediately perceived, that Elizabeth Sturrock, 
and Ann Samson, the two Servants in the family, and Mrs. 
Ann Clark, the Cousine of Lieutenant Ogilvie, and the Confident 
of Mrs. Ogilvie, had willfully concealed material facts in their 
Examinations before the Sherriff. 

This made it my duty, to Apply for a Warrand, to the Court, 
to have these Witnesses brought up to Edinburgh, for further 
Examination. The two Servants were accordingly brought up. 
But Mrs. Ann Clark thought fit, before the Warrand could 
reach her, to make her Elopement, and travelling in disguise, 
under a false name, was at last secreted, by the Friends of the 
Prisoners, in a private House near to Edinburgh. 

This was a practice so dangerous to Publick Justice, as 
required the full exertion of my office, and of the Authority of 
the Court, in order to recover her person; those who had 
concealed her, or were privy thereto, took the alarm, and by their 
advice, she surrendered herself to me, and was committed by 
Warrand of the Court to the Castle of Edinburgh for Custody 
till the Trial. 

The Council for the Prisoners forseeing the Strength of 
Miss Clark’s Evidence, if she should speak out the whole truth, 
had, in their printed Defences against the Indictment, taken 
an uncommon latitude, in abusing her Character, and had 
charged her with determined malice against the Prisoners. 

In order to obviate this groundless attack upon the Credite 
of so material a Witness, I thought it necessary in the Course 
of the Trial to bring Evidence before the Jury, that so far 
from harbouring malice against the Prisoners, she had, con- 
trary to her duty, and after she had been examined by the 
Sherriff, Eloped and secreted herself in manner above 
mentioned, in order to avoid giving Evidence against the 
Prisoners. 

This fact was clearly proved, by the most unexceptionable 
Witnesses in presence of the Jury. But as the Trial had, by 
that time, drawn out to a very great length; and being 
apprehensive that the whole Trial might be defeated, by the 
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accidental sickness of any one of the Jury, I did not insist to 
have this part of the Evidence taken down in the Record, but 
left it to the Memory and notes of the Jurymen. 

The next attempt of the Council for the Prisoners was to 
inflame the Publick, and the Jury, with an idea that the 
original accusation, and the Prosecution which followed upon it, 
arose from the Malice and avarice of Alexander Ogilvie the 
Younger Brother, who, after the death of his Elder Brother, 
had formed a scheme, of having his Widow, and his Second 
Brother both hanged, in order to secure the succession of the 
Estate to himself. 

This was a most scandalous and false imputation. 
Alexander had done no more than his duty in laying before the 
Sherriff the Information he had received from the General voice 
of the Neighbourhood, attested by the Minister and Kirk- 
Session of the Parish, upon which the two Prisoners were 
committed. | He had no concern directly or indirectly in the 
Prosecution. The Information and Precognition, taken by the 
Sherriff, came before me, in due course of law, and the Trial 
proceeded at my Instance only, for His Majesty’s Interest, in 
vindictam publicam. 

It appears from the whole Trial that the Mother of 
Lieutenant Ogilvie, the Prisoner, was a most material Evidence. 
She was called as a Witness by both Partys, and was brought 
up to Edinburgh by a Warrand of the Court, upon a Petition 
for the Prisoners. I thought I had proved sufficiently, and did 
not choose, to overload the Trial, with the Evidence of a Mother 
against her own Son and Daughter in Law, not doubting, but 
that the Prisoners would have produced her as an Evidence in 
their Exculpation ; But to my great Surprise, they did not think 
fit to produce her, tho’ her Evidence would have been material, 
for contradicting Miss Clark’s Deposition, in many particulars, 
if that Depositon had been false. 

I have only one general observation to offer upon the nature 
and general import of the Evidence. It sometimes happens, 
tho’ but rarely, that Innocent persons, by strange accident or 
fatality, will be brought into Circumstances which may create 
the strongest appearance, and even legal Evidence of guilt ; But 
it never can happen, that Innocent persons, by a long Course 
of Conduct, and by their own words and actions, shall furnish 
Evidence of guilt against themselves. 

Now it is exceedingly remarkable, that in this Case, the 
material part of the Evidence arises from the Prisoners them- 
selves. The falsehood of their Declarations before the Sherriff, 
before they were put upon their guard by their Council to 
answer no questions ; The clear Evidence of Lieutenant Qgilvie’s 
having bought the Arsnick, upon a false pretence; His denial 
of his having bought it, and when discovered, his not attempting 
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to give any account how he disposed of it; The previous 
resolution and threatenings of Mrs. Ogilvie, to take away the 
life of her Husband, proved by the Depositions of Miss Clark, 
and of Andrew Stewart, the Brother in Law of the Prisoners, 
and a most reluctant witness, so far as regard to his oath would 
permit him; Her obstinate opposition to Andrew Stewart’s 
advice and entreaty to call a Surgeon, when her Husband was 
dying; Her injunction to Andrew Meek, Surgeon, who arrived 
soon after her Husband’s death; the Confederacy of both the 
Prisoners in contriving a false story for their Defence, recently 
after the Crime was committed, and endeavouring to Corrupt 
Elizabeth Sturrock to swear to that false story. These are all 
Circumstances of real Evidence, arising from the Prisoners them- 
selves, which joined to the other prooffs, do, in my humble 
apprehension, put their guilt out of all question. 

I have before me an opinion, dated 14th Sept. 1765, signed 
A. M‘Carthy, which I should not have descended, to take notice 
of, if I had not understood that it had found its way into Your 
Grace’s Office and even to the Publick, by the Channel of the 
Publick News Papers. 

I do not know what Character that Gentleman bears in the 
Law of England, But I am sure, no Scotsh Council would have 
put his name to such an opinion. He presumes to Censure the 
Verdict of the Jury while at the same time he confesses, he has 
only read part of the proceedings. He says it was extremely 
hard on the Prisoners, to be tried for the Crimes of Jnces¢ and 
Murder, in one Indictment; altho’ the connection of the 
Crimes, the uniform practice of the Law of Scotland down to 
this time, and the Interlocutor of the Court upon the Relevancy, 
after full Argument, puts the Competency of such Indictment, 
out of all question—He says the Indictment, in so far as it 
Charges ‘‘ that the Prisoners are guilty, art and part of both, 
or one or other of the Crimes of Incest and Murder,’’ would not 
be a good Indictment by the Law of England; But he seems 
to have forgot, that the Law of Scotland is different from the 
Law of England in many particulars: And by an express Statute 
of Scotland. James the 6th Parliamt 12th Act, 151, it is 
Enacted ‘‘ That in time Coming, All Criminal Lybells shall 
contain, that the persons complained on are guilty, Art and 
part of the Crimes Lybelled, which shall be relevant to accuse 
them thereof, so that no exception or objection shall take away 
that part of the Lybell in time coming.”’ 

He complains that the Trial was taken with Shut Doors, 
altho’ no such objection was made by the Council for the 
Prisoners: And by a Statute of the Parliament of Scotland 
William and Mary Parliat Ist Sess; 4th Ch: 27: Power is given 
to the Court of Justiciary to take Trial of such Crimes as at 
present, with Shut Doors. 
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After what I have said, I do not enter further into his 
discussion upon the Evidence and Justice of the Verdict; And 
the latter part of his opinion relates to the second and more 
Important point stated in Your Grace’s Letter for my opinion 
‘“ Whether an appeal from the Judgment of the Court of 
Justiciary, to the House of Peers, lyes and is Competent to 
Lieutenant Ogilvie in this case.’’ And I am directed by Your 
Grace, ‘‘ to explain my thoughts on the very point, as it has 
been delivered to Your Grace, by the King’s Attorney General, 
that according to his knowledge of the Scotch Law, no appeal 
from the Court of Justiciary lay, by the Law of Scotland, to 
the Parliament of Scotland, upon the merits of a Capital 
offence, before the Union, and that since the Union, it had 
never been thought of any more than it had been allowed in 
England.’’ 

In considering this question I must observe, that the 
Justiciary of Scotland, afterwards called the Justice General, 
was the Supreme Criminal Judge. He held his general Courts 
or Ayres for the whole Kingdom at Edinburgh, and his special 
Justice Ayres in the different Shires of the Kingdom, twice in 
the year. These last having gone into disuse, the King was 
Impowered by the Statute 1587. Ch: 81. either by himself or his 
Justice General to name Eight Deputys, Two for every Quarter 
of the Kingdom, to hold their Circuits in the different Countyes 
twice in the year. 

By an Act passed in the 1672. Ch: 16th the Court of 
Justiciary was new modelled into its present form and con- 
stitution. The Office of Deputys was suppressed, and five 
Lords of Session were added, as Commissioners of Justiciary to 
the Justice General, and Justice Clerk, and new Regulations 
were made for the Security of the People, and the due 
Administration of Justice in that Court. 

In one of our oldest Statutes Alexander the 2d Ch. 2d P 6. 
It is Enacted ‘‘ That all men Convicted of Theft or Slaughter 
before the Justiciary, shall be delivered to the Barons or their 
Bailies, to do Justice upon them in their free Baronys, without 
any Ransom or Remedy except the Kings Grace and Remission 
happen to be given.”’ 

This Statute is quoted as the Law, by Sir James Balfour 
President of the Court of Session in the Reign of Queen Mary, 
Title Justice Fyre Chap. 37. p. 573, and by the learned Sir 
John Skene Lord Register in the Reign of James the 6th. in his 
Treatise of Crimes and Judges in Criminal Causes Title 14, 
Par: 7. Subjoined to his Collection of the old Books of our Law, 

Sir George M‘Kenzie advocate to King Charles the 2d, and 
our latest writer upon the Criminal Law, tho’ he treats expressly 
of the Jurisdiction of Parliament in Crimes, and of the Juris- 
diction of the Court of Justiciary, does not give the smallest 
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hint of an appeal being competent from the Justiciary to 
Parliament. 

Lord Stair in his noted Argument upon the Authority and 
Jurisdiction of the Lords of Session B. 4. Tit. 1st P. 61. of his 
Institutions, holds it as indisputable, that the Sentences of the 
Court of Justiciary are final, without Remeid by Appellation 
to the King or Parliament. 

In short, I have not been able to discover, in any one Book 
of authority in our law, the least hint or insinuation, that any 
appeal lay from the Court of Justiciary to the Parliament of 
Scotland. 

And after a full search, which I directed to be made into the 
Records of the Parliament of Scotland, as far back as they are 
extant, which is from the reign of James the Ist of Scotland, 
I cannot discover any instance of an appeal, brought before the 
Parliament, against the Sentences or Judgments of the Court 
of Justiciary; and after the like search made into the 
Records of the Court of Justiciary from the 1672, when that 
Court was new modelled into its present form, (not having 
carried my search further back) I can discover no trace of any 
such appeal entered or Minuted in these Records. 

This is stronger than the opinion of a hundred lawyers 
hecause it ascertains the fact, that no such appeal was ever taken 
from the Court of Justiciary to the Parliament of Scotland ; And 
I think, in this case, the fact ascertains the Law. The instances 
of Capital Sentences, and other Sentences for all sorts of Crimes, 
passed in that Court, are innumerable, many of them against 
persons of Rank and fortune. No such method of Suspending 
or avoiding these Sentences, was ever thought of or attempted. 
This ascertains the Universal opinion of the Nation, and of all 
Lawyers, throughout succeeding ages, that no such Remedy 
was competent in Law. 

I do indeed find in the Records of Parliament, many in- - 
stances, in almost every Reign, of Dooms of Forfeiture for High 
Treason, passed in the Court of Justiciary, being Reversed in 
Parliament. But this appears to me, to be no Argument, that 
an Appeal to Parliament was Competent, against the Sentences 
of the Court for Murder, Incest or other Crimes, to stop the 
Execution of these Sentences. If such Appeals had been Com- 
petent, many instances must necessarily have occurred of the 
Subjects resorting to that remedy, for preserving their lives. 
These Dooms were often passed in Parliament, as Acts of 
Attainder are in England, and were as often reversed, in an after 
Parliament, by the same form, and in the same words, as the 
Reversals of the Dooms of Forfeiture passed in the Court of 
Justiciary. 

I also observe from the Records of the Court of Justiciary, 
that the Privy Council did often interpose in the proceedings 
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of the Court of Justiciary, by mitigating fines and Arbitrary 
Punishments, by Reprieving the Execution of the Sentences 
of that Court, by ordaining no Sentence to pass upon Verdicts, 
and many other arbitrary Acts. But everybody knows the 
Tyrany and usurpations of that Court more odious in the 
memory of Scotshmen, than the Star Chamber is in England. 
Sir George M‘Kinzie, who was long Advocate to Charles the 2d, 
and as such a Member of his Privy Council, condemns many of 
their usurpations, and lays it down as clear Law B. 1st Tit. 3d 
of his Institutions, that they could not Remitt Capital punish- 
ments. To the great happiness of the Subjects of Scotland, 
this Tyrranical Court was abolished by the Act 6 of Anne Cap. 6 
which enacts ‘“‘ that there shall be but one Privy Council for 
the Kingdom of Great Britain, and that such Privy Council 
shall have the same power as the Privy Council of England had, 
at the time of the Union, and none other.’’ 

When the happy Revolution gave to the People of Scotland 
an opportunity of Claiming and Vindicating their Rights and 
Priveleges, and a Redress of Grievances; the Estates of 
Parliament, in their Claim of Right 1689 Do assert, ‘‘ that it 
is the Right and Privilege of the Subjects, to Protest for Remeid 
of Law, against Sentences pronounced by the Lords of Session, 
providing the same do not stop Execution of these Sentences.”’ 
This was thought necessary for the security of their Property, 
and was explained by the after practice, to Import a Right of 
Appeal from that Court, to the High Court of Parliament ; But 
no such Claim is made of a Right to Appeal or Protest for 
Remeid of Law, against Sentences pronounced in the High Court 
of Justiciary. The safety of the Publick depended upon the 
speedy Trial and Execution of Criminals. The Criminal Law 
and the forms of Trial were more fixed and certain; and above 
all, the security which the Subjects had, by a Jury Trial, before 
the Court of Justiciary, and their last resort, in all cases, to 
the Grace and Mercy of the Sovereign, were sufficient reasons, for 
the Estates of Parliament, to leave the Jurisdiction of that 
Court, upon the same footing as it had stood from the earliest 
period of our Constitution. 

When the happy Union of the two Kingdoms took place, it 
was agreed and enacted (Article 19) ‘‘ That the Court of Session 
shall after the Union remain in all time coming as it was then 
constituted by the Laws of that Kingdom, and that the Court 
of Justiciary do also after the Union, and notwithstanding 
thereof remain in all time coming within Scotland as it is now 
constituted by the Laws of that Kingdom, and with the same 
Authority and privileges as before the Union, subject 
nevertheless to such regulations as shall be made by the 
Parliament of Great Britain.’’ 

When the Union took place, the Right of Appeal from the 
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Court of Session to the Parliament of Scotland, as ascertained 
by the claim of Right, behoved it necessarily to devolve that 
Appellate Jurisdiction, to the House of Peers, as the only 
Parliamentary Jurisdiction known in the Constitution of 
England and such Jurisdiction has accordingly been uniformly 
exercised, by that High Court, upon Appeals from the Court of 
Session, ever since the Union. But as no Appeal was 
Competent from the Court of Justiciary to the Parliament of 
Scotland, so the above Article of the Union appears to me to 
exclude the Right of Appeal from the Sentences or Judgments of 
that Court, to the House of Lords; and the order of that House 
for Regulating the time of presenting Appeals from the Courts 
of Scotland can only mean such Courts from which Appeals 
might legally be brought. And this opinion is strongly 
supported by the Concurrent Sense of the People of Scotland, 
from the Union, down to this time. For upon the most 
diligent search, I can find no instance of an Appeal, taken to 
the House of Peers, against any Sentence of Death, or other 
Criminal Sentence pronounced in the Court of Justiciary. 

The only Case which seems to have given rise for the least 
doubt or question upon this matter is the case of the Magistrates 
of Elgin, in the year 1712, which is stated in the Solicitor 
General’s Report to Your Grace. 

The Case was, that the Magistrates of Elgin, being then of 
the Episcopal persuasion had allowed the use of a Waste part 
of the old Cathedral Church of Elgin, called the Zzttle Kerk, 
adjoining to that part of the Cathedral, which was made use 
of for the Parish Church, to Mr. David Blair an Episcopal 
Minister, duely qualified under the Act of Toleration of Queen 
Ann, and had supported him in the possession thereof. Upon 
which a Criminal Indictment was brought at the instance of 
Mr. John Dundass Procurator of the Church of Scotland with 
Concourse of the Queen’s Advocate, against the Magistrates of 
Elgin and Blair the Episcopal Minister, before the Court of 
Justiciary, Concluding that they ought to be Decerned to restore 
the possession to the Presbyterian Minister of the Parish, and 
also to make payment of £200 str.—in name of Damages and 
Expences. 

It is evident that this question turned altogether upon the 
previous question, whether that waste part of the Cathedral, was 
part of the Parish Church or if it belonged to the Borough, and 
was at the disposal of the Magistrates, which was certainly a 
question of Cail Right, and nothing but the heat of Religious 
and party zeal, could have induced the Prosecutors, to have 
pursued such a question by way of Criminal Indictment, before 
the Court of Justiciary. 

And accordingly when the Relevancy of the Indictment came 
under consideration of the Lords of Justiciary, ‘‘ they stopt 
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further procedure, and remitted to the Lords of Session to try 
and determine the above prejudicial question and point of 
Right.’’ 

The Lords of Session accordingly tryed that point and 
Decreed ‘‘ that the place in question was part of the Parish 
Church.’’ 

Against this Interlocutor of the Court of Session, the 
Magistrates of Elgin appealed to the House of Peers, and during 
the pendency of that Appeal, the Prosecutors insisted in their 
Criminal Action before the Court of Justiciary. 

The Magistrates pleaded the Pendency of the Appeal upon 
the previous question of Civil Right, But the Court of 
Justiciary thought fit to proceed, and a verdict was returned 
“Finding it proven that the Established Minister had the 
possession of the Little Kirk in question, and that the 
Magistrates and Mr. Blair the Episcopal Minister took possession 
thereof.”’ And upon the Verdict the Lords of Justiciary 
pronounced sentence ‘‘ Decerning the Defendants to put the 
Established Minister in possession of the said Little Kirk, and 
to pay Mr. John Dundass Procurator for the Church £30 Str of 
Costs, and further fined the Defendants in £20 Str for Her 
Majesty’s use.”’ 

The Defts appealed against this Sentence to the House of 
Peers, where the prejudicial question of Civil Right was 
Depending upon the Appeal for the Court of Session. 

And the Appeals in both Causes having been heard in the 
House of Peers upon the 3d July 1713, their Lordships ‘‘ Did 
order and adjudge that the aforesaid Sentences of the Courts 
of Session and Justiciary appealed from be reversed, and ordered 
and adjudged that the Appellants be quieted in the possession 
of the Little Church in Elgin, being no part of the Parish 
Church, and that the Respondents do Repay to them the Costs 
and fine adjudged by the Sentence of the Court of Justiciary.’’ 

I have stated this Case, as it appears in the Record of the 
Court of Justiciary, not being possessed of the printed Cases 
before the House of Lords; And I am humbly of opinion, That 
it affords no precedent, which can apply to the present Case. 

The original Appeal to the House of Peers was from the 
Court of Session, upon a point of Civil Right, and tho’ the Court 
of Justiciary, pending that Appeal, proceeded in the Criminal 
Action and Decreed Damages and a fine against the Appellants 
on the footing of the Interlocutor of the Court of Sessions 
appealled from, yet when the House of Peers Reversed the 
Interlocutor of the Court of Session upon the point of Civil 
Right, they behoved necessarily, for the sake of Justice, and for 
the explicating their own J urisdiction, likewise to Reverse the 
Sentence of the Court of Justiciary founded on the Interlocutor 
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And I am the more confirmed in this opinion because this 
Judgement of the House of Peers, upon the above Appeals, has 
not been considered by the Subjects of Scotland, as a Precedent 
for Appealing against any Sentence of Death or other Criminal 
Sentence from the Court of Justiciary to the House of Peers, 
from that time, down to the present day. 

One attempt was made in’ the year 1754 in the Case of Mr. 
Donald of Barrisdale, to bring an appeal against a Sentence of 
Death pronounced against him, upon the Act of Attainder 
passed against him and other Rebells in the 1746. The petition 
of Appeal lay upon the Table of the House of Peers for some 
days. And as I am informed by those who had best access to 
know that Case, the Lord Chancellor advised with the Duke of 
Argyl, then Lord Justice General of Scotland, the Attorney 
General of England and the Advocate of Scotland, and they 
were all of opinion, that the Appeal was not Competent. It is 
certain the Petition of Appeal was never moved, But as the 
Publick Justice was then asswaged by former Executions long 
before that time, And in respect of the most Compassionate 
Circumstances which attended that Case, particularly the Youth 
of Barrisdale the Petitioner, and his Plea of a talis qualis 
Surrendery to a Justice of Peace in terms of the Act of Attainder, 
His late Majesty was graciously pleased to Respite Execution till, 
His Majesty’s further pleasure should be known, and he was 
afterwards Pardoned. 

I have only further to add, That every Argument of 
Expediency seems to concurr with that, view of the Law I have 
humbly suggested. The Publick Safety may often depend 
upon the speedy Trial and Execution of Criminals. The late 
Statute of the 25th Geo: 2d Ch: 37 shows this to be the idea 
of the Legislature. If every Criminal in Scotland may Appeal 
to the House of Peers against a Sentence of Death pronounced 
against him upon the Verdict of his Country, or Apply to His 
Majesty during the Recess of Parliament to Respite the 
Execution, till he have an opportunity of presenting his Petition 
of Appeal to the House of Peers, upon false and frivolous Pleas, 
in Arreast of Judgement, over-ruled by the Court, as in this 
Case, the Criminal Justice of this part of the Kingdom, cannot 
proceed. Such appeals would be most embarrassing to that 
High Court, and necessarily force upon them the study of a 
new System of Criminal Law, and forms of proceeding which 
they have never had occasion to know or consider. If such 
appeals are competent to the Criminal Convicted, they must 
also be Competent to the private Prosecutor, or to the King’s 
Advocate, when they apprehend, that they have reason to. 
complain of the Sentences of the Court of Justiciary. Many 
other difficulties must arise which would render this new Juris- 
diction in the House of Peers inextricable and hurtful to the 
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due course of Criminal Jurisdiction, upon which the safety of 
the Publick so much depends. 

Upon the whole, after the most mature consideration, I am 
humbly of opinion with the Attorney General of England ‘‘ That 
no Appeal from the Sentence of Death pronounced against 
Lieutenant Ogilvie in the High Court of Justiciary, upon the 
Verdict of his Country, does ly, or is Competent to him to the 
House of Lords.”’ 

All which is most humbly Submitted to His Majestys Royal 
Consideration. 

I have the honour to be with the highest Regard 

My Lord Duke, 
Your Grace’s most Obedient and most humble Servant 
Tuo. Miier. 
Edinburgh 23 Octr 1765 
9 o’clock Morning. 
To his Grace 
The Duke of Grafton one of His Majesty’s Principal 
Secretarys State (sic.) 


Endorsed. 
Report of the Lord Advocate of Scotland on the 
Case of Lt. Patrick Ogilvie. 

In the Lord Advocates Octr 23d 1765 


VIL.—The Lord Justice-Clerk to the Duke of Grafton. 


(State Papers, Scotland. (1737-1770.) Series II. Volume 24. 
Number 125.) 
My Lord, 

I had the Honour of Your Graces Letter last night about 
eleven O’Clock by one of the Kings Messengers. I have nothing 
new to trouble Your Grace with upon the subject of your Letter 
as the Lord Advocate, I know, has wrote to Your Grace at my 
desire what I had further to say upon the Matter. Now that 
the Records of the Scots Parliament and of the Court of 
Justiciary have been looked into and search’d by Lord 
Advocate’s orders, I am quite of his opinion that no Appeal lies 
from a sentence of the Court of Justiciary to the House of Lords. 

I have the Honour to be with the Greatest Respect My Lord 
Duke 

Your Graces Most Obedt and Most humble Servant 
Gus. Enuor. 


Minto Novr 3d 1765. 


Endorsed. 
Minto Nov 3 1765. 
“Mr. G. Elliot. 


R. 7th. 
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VIII.—The Duke of Grafton to the Lord Advocate. 


(Home Office, Scotland. Criminal Entry Book. No. 1. 
Vol. 24. p. 46.) 


Whitehall Novr 7th. 1765. 
Lord 


cae My Lord 
Scotland. 


The King this morning in Council took into Consideration 
the different Reports that had been received from Scotland upon 
the merits of the case of Lieutenant Patrick Ogilvie, as also 
upon the competency of an Appeal to Parliament from the High 
Court of Justiciary. His Majesty’s final Determination was to 
grant him no further Reprieve than that which Mattock the 
Messenger was charged with. 

It is with pleasure I take this opportunity of signifying to 
your Lordship the Approbation of His Majesty on the Attention 
which Your Lordship’s most clear and able Report demonstrated 
that you had given to the Case. I was desired by everyone of 
the King’s Servants as well as by the Great Lawyers to whom 
it has been shewed to express their high esteem of the 
Performance. 

I have the honour to be with great Truth and Regard 

Your Lordship’s &c 
GRAFTON. 


IX.—The Lord Advocate to the Duke of Grafton. 
(State Papers, Scotland. Vol. 24. No. 128.) 


Edinburgh 15 Novr 1765. 
My Lord Duke 

I had the honour of receiving Your Grace’s Letter, of the 7th 
instant, signifying to me His Majesty’s final resolution, upon 
the case of Lieutenant Ogilvie. 

It gives me the greatest satisfaction to find, that my 
endeavours, to remove the difficultys which had been stirred in 
that Case, and to restore the Course of the Criminal Jurisdiction 
of this Country, to its former Channel, have been approved by 
His Majesty and his Servants. 

Your Graces great attention to this very important case, and 
the accuracy of your Correspondence with me upon it, will for- 
ever doe you honour in this Countrey. 

His Majesty’s last respite haveing expired on Wednesday 
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last, Lieutenant Ogilvie was executed that afternoon, in 
pursuance of the Sentence of death pronounced against him. 
I have the honour to be with the greatest regard 
My Lord Duke 
Your Graces Most 
Obedient and Most Humble 
Servant 
THo. MILLER. 
Endorsed. 
Edinburgh Novr 15 1765 
Lord Advocate of Scotland R. 20th 


X.—The Lord Advocate to the Duke of Grafton. 
(State Papers, Scotland. Vol. 24. No. 136.) 


My Lord Duke 

It is my duty to inform Your Grace, that I have received 
advice from Edinburgh, that Mrs. Ogilvie, who sometime months 
agoe, was Convicted of Incest and poisoning her husband, made 
her escape from prison upon Saturday the 15th instant about 
7 at night; but her escape was not discovered, or known to the 
Magistrates, till the day after, betwixt one and two afternoon. 
T can have little doubt that this has happened by the Corruption, 
or Connivance of the Under Keeper of the prison. The 
Magistrats did everything in their power, and made a thorough 
Search of the City, in case she had remained lurking there ; and 
Lord Justice Clerk immedately dispatched a Messenger of the 
Court of Justiciary to endeavour to trace, and if possible over- 
take her upon the London road. But he was too late, and only 
discovered that a young Gentleman very thin and sickly 
Muffled up in his big coat and attended by a Servant, had 
passed through Haddington upon Saturday at Midnight, and 
had pushed on with four horses day and night from stage to 
stage to Durham, where he desisted from the Pursuit. 

This answers to the time of her escape, and to the state of her 
person, for she had been delivered of a child in prison about 
three weeks before and was to have received Sentence of death 
upon the Monday after she made her Escape. 

The Magistrats of Edinburgh immediately published in the 
newspapers a Reward of 100 Guineas to any person who should 
apprehend her. I have little doubt but that she has got over 
to France or Holland before this hour if the wind Served. But 
it was my duty to give Your Grace this Information, in case 
you should think, that His Majesty’s Service required the 
sending any order to Dover and Harwich to stop and examine 
any person answering to the above description, Or to take any 
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other step upon this occasion for haveing her apprehended if 
within Brittain. 
I have the honour to be 
With the most sincere regard 
My Lord Duke, 
Your Graces most 
obedient and most humble 
Servant 
Too. MILLER. 
Suffolk Street 
Saturday 22nd March 1766 
9 Morning 
Duke of Grafton 


Endorsed. 
March 22d 1766 
Lord Advocate of Scotland. 


APPENDIX X. 


Criminal Lerrers: His Masesty’s ApvocaTE AGAINST ALEXANDER 
Ogitvy. 


(From a Copy of the Original Document in the possession of 
Mr. John A. Fairley.) 


George, by the Grace of God, King of Great Britain, France and 
Ireland, Defender of the Faith, To 

Macers of Our Court of Justiciary, Messengers at Arms, Our 
Sheriffs in that part, conjunctly and severally, specially 
constitute, Greeting: For as much as, It is humbly meaned 
and complained to Us, by Our Right Trusty James Montgomery, 
Esq. Our Advocate, for Our Interest, upon Alexander Ogilvie, 
brother-german to the deceased Thomas Ogilvie of Eastmiln: 
That where by the Laws of this and other well governed Realms, 
Bigamy is a crime severely punishable; And more particularly, 
by an act made in the fifth parliament of the reign of Queen 
Mary, chapter nineteenth, intitled, Anent them that martes 
twa wes or husbandes, it is statute and ordained, ‘‘ That 
quhatsumever person maries twa sindrie wives, or women maries 
twa sindrie husbandes, livand togedder undivorced lauchfully, 
contrair the aith and promise maid at the solemnization and 
contracting of the matrimonie, and swa ar of law perjured and 
infamous ; therefore that the paines of perjuring be execute upon 
them with all rigour: That is to say confiscation of all their 
guides moveable, warding of their persons for zeir and day, 
and langer in-during the Queenis will, and as infamous persons 
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never able to bruik office, honour, dignitie, nor benefice in time 
tocum.”’ Yet true it is, and of verity, That the said Alexander 
Ogilvie has presumed to commit, and is guilty of the aforesaid 
crime, in so far as, He, after being joined in holy marriage with 
Anne Rattray, daughter to James Rattray porter in Edinburgh, 
by Mr. James Grant late minister of the Episcopal congregation 
in Skinner’s Close in Edinburgh, upon the thirteenth day of 
January, one thousand seven hundred and sixty-five years, and 
after having cohabited with the said Anne Rattray as his lawful 
wife for some considerable time, did during the life of the said 
Anne Rattray, who still lives, and without being divorced from 
her, enter into a second marriage with Margaret Dow daughter 
of the deceased James Dow of Bandeath, late a lieutenant in the 
Royal Highlanders, the ceremony of which second marriage was 
performed by Mr. John Warden one of the ministers of the 
Canongate, upon the twenty-fourth day of February last, one 
thousand seven hundred and sixty-six: And the said Alexander 
Ogilvie did, after the marriage, cohabit with the said Margaret 
Dow as his wife: All which, or that the said Alexander Ogilvie, 
after being married to the said Anne Rattray, did, during her 
life, and without being divorced from her, intermarry with the 
said Margaret Dow, being found proven by the verdict of an 
Assize before Our Lord Justice-General, Justice-Clerk, and Com- 
missioners of Justiciary, he ought to be decerned, by decreet 
and sentence of Our said High Court of Justiciary, to suffer the 
punishment directed by the statute before recited, to the terror 
of others from committing the like offence in time coming. 
Our Will is, &. 


[ Added in MS. :] 


Dated and signet the Eleventh day of July one thousand 
seven hundred and sixty six years. Day of Compearance 4th 
August thereafter. 


List of Witnesses 


1. James Rattray porter in Edinburgh. 
2. Anne Rattray daughter of said James Rattray 
3. John Robertson residenter in Edinburgh 
4. John Low merchant in Edinburgh 
5. Maitland Bannatyne merchant there 
6. Charles Butter merchant there 
7. John M‘Kenzie merchant in Canongate : 
8. Janet Scot spouse to the said John M‘Kenzie 
9. Gavin Thomson footman in Edinburgh 
10. Isobel Wilson spouse to said Gavin Thomson oe 
11. Alexander Davidson servant to Dr Thomas Young physician 
in Edinburgh : : 
12: Isobel Anderson spouse to said Alexander Davidson 
. 13. Elizabeth Wood residenter in Edinburgh 
14. Thomas Taylor journeyman tailor in Edinburgh 
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15. Margaret M‘Pherson widow of Duncan M‘Pherson soldier in 
the city-guard of Edinburgh, residing in Edinburgh 

16. Elizabeth Simpson servant to said Margaret M‘Pherson 

17. Mary Cameron widow of Ensign James M‘Pherson residing 
in Edinburgh 

18. Thomas Rattray writer in Edinburgh 

19. Margaret Dow daughter of the deceased James Dow of Ban- 
death 

20. Mr John Warden one of the ministers of the gospel in Canon- 
ate 

21. Thomas Beatson baker and session-clerk in Canongate 

22. Peter Steedman servant to Mr Bartlet store-keeper in the 
castle of Edinburgh 

23. George Sutherland mealmaker in Edinburgh 

24. Anne Anderson spouse to said George Sutherland 

25. William Craig carrier betwixt Alyth and Edinburgh 

26. William Hunter late ship-master in Leith, now surveyor of 
the window-lights in Edinburgh 

27. Sally Hunter daughter to said William Hunter 

28. Mary Fenton servant or late servant to said William Hunter 

29. Jean Shirelaw rouping-woman in Edinburgh, spouse to James 
Gilbert there 

30. Katharine Robertson servant to said James Gilbert 

31. Elizabeth Coutts residenter in Edinburgh 

32. James Watson messenger in Edinburgh 


WRITING TO BE PRODUCED IN EVIDENCE. 


Attestation of the marriage of said Alexander Ogilvie and Anne 
Rattray, by Mr. James Grant late minister of the Episcopal 
congregation in Skinner’s Close, dated 13th January 1765 

(Signed) Ja. Montgomery. 
[ Added in MS. :] 


This Margt. Dow drew up with Peter the lieutenant after he 
was under sentence of Death, & in order that the keeper of the 
prison might admitt her in to him, he told the keeper that she 
was one Miss Ogilvie, a Cousin. of his come from London. The 
first of their Correspondence began from her frequenting a 
house opposite to that part of the prison where he was confined, 
where they used gesters & signs, & then by Letters. 


Fourth day of August 1766—Alexander Ogilvie Compeared and 
gave in a petition, craving Banishment, the pray of which was 
granted and he was accordingly Banished from Scotland for 
Seven years, under the usuall Certifications. 


The eldest Brother of this family grew Delirious & hang’d him- 
self in 48 in a sheep coat & it was said the place where [he] 
hang up himself was too low & he came down & Delved below 
his feet to make it proper for him. William went on board a 
Man of War carpenter & was crushed to Death twixt two Ships. 
Thomas & Patrick the Lieutenant how they made their Exit 
is well known. Katharine Nairn’s child was overlaid. 
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Excerpts From Contemporary NewSPAPERS AND MAGAZINES 
RELATIVE TO THE Casp or KatTHARINE NAIRN. 


(Edinburgh Courant and Caledonian Mercury, 17th August, 
1765.) 


It is to be observed that notwithstanding the attack made upon 
the character of Miss Anne Clark in the printed defences, no 
evidence whatever was adduced to impeach her character; and 
instead of harbouring malice against the prisoners, it appeared 
she had withdrawn herself from the place of her abode and 
concealed herself in different places under a false name, in order 
to avoid giving evidence against them; and that she was not 
recovered till the warrants issued by the Court forced her from 
her concealment.+ 


(Gentleman’s Magazine, October, 1765.) 


Wednesday 25. Being the day Lieut. Ogilvie was to have been 
executed in Edinburgh, a reprieve arrived for fourteen days. 


Reasons supposed to operate in the respiting Lieutenant Ogilvie. 


In our Magazine for August, p. 376, we gave an account of 
the remarkable case of Lieut. Ogilvie, and Catherine Nairne, 
tried and condemned for incest and murder, by the Court of 
Justiciary, in Scotland: As the sentences of these two criminals 
have since been respited, our readers will doubtless be curious 
to know the circumstances that have appeared in their favour 
to entitle them to his Majesty’s gracious clemency, the principal 
of which are as follows: 


1 This personal paragraph was obviously inspired with the two- 
fold object of rehabilitating the chief Crown witness and of further 
prejudicing the unfortunate pannels. The reflections on _ the 
moral character of Miss Clark were not confined to the printed de- 
fences. In objecting to that lady being permitted to invoke her 
Maker in the witness-box, Henry Dundas made divers specific charges 
against her, which, he said, ‘‘ would be clearly proved.”” The Court 
accordingly allowed these allegations ‘‘ to be condescended on by the 
pannels in their exculpation”’; but, as we have already seen, the 
jury cut down the exculpatory proof to ten witnesses, and those cited 
to speak to this part of the case were never called. Among the 
ninety-eight witnesses for the defence who were not examined were 
plainly those who were to have substantiated Dundas’s statements. 
Whatever may have been Anne Clark’s motive for ‘‘ concealment,” it 
certainly did not ‘‘ appear’ upon the proof, and we do not even yet 


tit .—KEd. 
know what it was A 
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In their case there are two questions, which occur: The first 
is, whether the proceedings against them are fair and legal, 
according to the law of Scotland? The second, What court can 
give them redress upon supposition, that they are entitled to 
a reversal of the sentence now standing against them. 

As to the first question ; till the reign of the great deliverer 
of Britain, the Court of Justiciary in Scotland always, or at least, 
as often as they pleased, proceeded in the criminal causes under 
their consideration with shut doors: But in that happy reign 
there was a statute made in the Scotch parliament, that the 
Court of Justiciary should try all causes which might be pro- 
secuted in that court with open doors; incest, and a few other 
crimes excepted : Murder is not mentioned among the exceptions ; 
so that that crime must be tried with open doors, in conformity 
to the general direction of the statute. But as the judges may, 
or rather ought to, proceed otherwise in the case of incest, it 
seems natural to infer, that this law had formed an insuperable 
obstacle against the comprising these two crimes in one 
indictment, as the procedure in murder is quite incompatible 
with that on the trial of Incest. The inference from this 
observation naturally follows from this maxim in the law of 
Scotland, Quod jure prohibente fit, est tpso gure nullum ; 
i.e. that every act in which the direction of law is not observed, 
is absolutely void, and of no more avail than if it had never 
been done. From whence it is concluded, that as the direction 
of law was not observed in this criminal process, all the pro- 
ceedings in it are of no avail. The indictment is void, because 
two crimes which cannot be prosecuted in one and the same 
manner, are conjoined in one prosecution. All the proceedings 
relative to the crime of Murder are void, because these pro- 
ceedings were had with shut doors in contempt of the law; and 
the proceedings relative to the crimes of incest are so wrapt in 
this case with those relative to the murder, that they cannot be 
separated, and consequently, must partake of the same fate. 

The next question is, What court can adjudge these pro- 
ceedings to be void, and give the desired relief? In order 
properly to answer this question, it must be observed, that the 
Scotch parliament, if it now subsisted, would be the proper 
court to take cognizance of proceedings, which are an open 
contempt of their authority. That court, like all other 
sovereign courts, might certainly defend their own superiority 
over the Court of Justiciary ; and there can be little doubt but 
that any subject who is injured by a contempt of a supreme 
court, has an unquestionable right to fly to that court for 
protection ; so that there can be no doubt that if the Scotch 
parliament was now in being, these miserable convicts would be 
well entitled to their protection. 

This being the fact, ’tis reasonable to believe that the House 
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of Peers, by the genius of our constitution, inherits all the 
judicial authority which formerly belonged to that parliament, 
and consequently is the proper court to be applied to in this 
case. ‘To give time for the decision of this point of law, seems 
to be the occasion of his frequent respitings. 


(Scots Magazine, October, 1765.) 


Lieut. Patrick Ogilvie, who was sentenced to be executed at 
Edinburgh on the 25th of September, received four reprieves, 
each reaching Edinburgh four or five days before that on which 
he would have been executed. The first three were for fourteen 
days each; the last for seven days only; and when it was 
notified to him, he was bid prepare for death, for that there 
would be no further respite: so that it would seem to be the 
opinion of the King and Council, that no appeal from the High 
Court of Justiciary is competent, at least in a criminal case. He 
was accordingly executed on the 13th of November, at the usual 
time of the day, between two and four o’clock after noon. A 
very moving incident happened at his execution. After he was 
turned over, the noose of the rope slipped, and he fell to the 
ground. He was immediately taken up, and dragged up the 
ladder by the assistance of the city-servants, he making 
what resistance he could; and then the executioner, having 
again put the rope about his neck, turned him over a second 
time, and he continued hanging till dead. He behaved with 
decency and resignation. His dying speech was immediately 
published. It is dated, Tolbooth, Nov. 12. 1765, the day 
before hs execution ; and what relates to the crimes for which 
he suffered, is thus expressed. ‘‘ I Lieutenant Patrick Ogilvy, 
considering myself upon the brink of this mortal life into 
eternity; and as I have but few hours to live, would chuse to 
employ them in the way that would most conduce to my 
eternal happiness: And though my years be few, and my sins 
many ; yet I hope, through God’s grace, and the interposition 
of my blessed Redeemer, that the gates of heaven will not be 
shut upon me, in whatever view I as a criminal may be looked 
on by the generality of mankind; and I hope those who best 
knew me, will do me justice when I am gone. As to the crimes I 
am accused of, the trial itself will show the propensity of the 
witnesses, where civility and possibly folly, are explained into 
actual guilt ; and which possibly had the greater effect in making 
them believed : and of both crimes for which I am now doomed to 
suffer, I declare my innocence; and that no persuasion could 
ever have made me condescend to them. I freely forgive every 
person concerned in this melancholy affair ; and wherein any of 
them have been faulty to me, I pray God to forgive them.”’ 
He proceeds to thank his counsel and doers, the ministers, and 
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the keepers of the prison, for their services and kindness to 
him; and concludes with recommending his spirit to his 
Redeemer: but there is not the least mention of his unhappy 
partner. 

Mrs. Ogilvie was brought before the Court of Justiciary on 
the 18th, the day to which the diet was adjourned; and the 
midwives having deposed, that they judged her to be near six 
months advanced in her pregnancy, the Court adjourned the 
diet till the second Monday of March; and injoined the midwives 
to continue their visits. 


(Gentleman’s Magazine, November, 1765.) 


oa Here the prisoners rested their defence, and 
declined the examination of other witnesses ; and it is probable 
in the highest degree, that every reader of this account will be 
of the same opinion with the jury that found them guilty. 

Many remarkable particulars, however, appeared during the 
course of the evidence, which, though they do not tend to 
invalidate it, shew the astonishing indiscretion of the prisoners, 
and some particulars in the conduct of others altogether 
unaccountable. 

It appears that the prisoners walked with their arms about 
each others neck, and frequently kissed each other when the 
deceased and others were present, which was very strange. 

It is strange that they embraced and kissed each other, the 
prisoner Ogilvy sometimes putting his hand down the prisoner 
Nairn’s bosom at the same time, before all the servants in the 
house. 

It is strange that Nairn should tacitly confess the adultery 
and incest to Clark, and declare her resolution to poison her 
husband, without the least apparent motive for such confidence. 

It is strange that the prisoners should frequently retire 
together from the rest of the family, to a bed in a room where 
everything that passed could be heard by them; that they should 
suffer the door of the room into which they so retired, not only 
to be unfastened, but to stand open. 

It is strange that when Mr. Stewart proposed to get the 
packet he had delivered to Nairn again from her, Anne Clark 
should oppose it, as she had the greatest reason to think it 
would be used to a fatal purpose, the first opportunity. 

It is strange that the mother of the deceased should not more 
explicitly apprize him of his danger, when urged to do it by 
Stewart and Clark. 

And it is strange that Stewart should urge the prisoner 
Ogilvy to escape when he supposed him to be guilty. 
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(Scots Magazine, November, 1765.) 


A petition was presented to the Court of Session, for the 
unhappy Mrs. Ogilvie of Eastmiln, of date Nov. 21. setting 
forth her having had the misfortune to be indicted as guilty of 
incest and murder, and to be found guilty by the jury; that 
sentence of death had been pronounced against Lieut. Ogilvie, 
and executed ; and that five midwives appointed to inspect her, 
having on Monday (then) last, unanimously reported their 
opinion, that she was with child, the Lords of Justiciary 
continued the diet till the second Monday of March, and 
delayed pronouncing sentence against her till then. ‘‘ In this 
unfortunate situation, (says she) the petitioner should not have 
thought of giving your Lordships any trouble on account of her 
own temporal concerns, when she has eternity so immediately 
in view; but she is not so totally divested of natural affection, 
as not to feel for the unhappy infant 7m utero, whose situation 
in life must at any rate be extremely deplorable. Mr. Ogilvie 
of Eastmiln, the father of this child, was unlimited proprietor ; 
and died in possession, of the estate of Eastmiln, comprehending, 
etc. Under these circumstances the petitioner is called upon, 
by the duty she owes her helpless infant, to make this her 
humble application to your Lordships, for that protection to her 
infant which she is advised the law gives in cases for such 
necessity. The remedy which the law has provided for cases 
of this nature is, that the estate to which the infant 2 wtero 
may succeed, should be sequestered, and a curator bonis 
appointed by proper authority. Such was the edict of the 
Roman praetor de ventro in possessionem mittendo, et curatore 
ejus, (of which two passages are quoted). The law of this 
country cannot be deficient in so essential an article of humanity 
and equity. The child in utero habetur pro nato, quoties de 
ejus commodo agitur. The heir next in succession, cannot have 
access to the estate during the expectancy of the child’s birth: 
the justice of the law, therefore, must interpose for the interim 
security and preservation of the estate. Your Lordships are 
daily in use, in the case of infants born, who are incapable to 
look after their own affairs, or of persons occasionally out of 
the country, upon application from the friends of the parties 
concerned, to appoint a curator bonis. A child im utero is 
more the object of the protection of the law; and the 
unfortunate situation in which this infant, if it sees the light, 
must enter the world, will, it is hoped, be thought sufficient to 
justify this application from its unhappy mother.’’ The 
petitioner therefore prays the Court, to appoint the petition 
to be served upon Alexander Ogilvie, now the only surviving 
brother of the petitioner’s deceased husband, or upon such 
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others as the Court should think proper; to ordain them to 
put in answers, if they any have, within a certain number of 
days after service; and thereupon to appoint a curator boms 
for the management of the land estate left by Thomas Ogilvie, 
and levying the rents, with the usual powers, on caution found. 

This petition having been served upon Alexander Ogilvie 
on the 22nd, with the order of the Court to give in answers, 
if he any had, within six days after service; answers were 
accordingly given in for him, of date Nov. 27. ‘‘ The 
melancholy situation I am now in, (says Mr. Ogilvie), 
occasioned by the miserable fatality of my brother’s family, 
must render it very uncomfortable for me to take up my 
residence, at least for some time, in my native country ; there- 
fore I intend to retire, and try to push for a living in a 
different part of the world, as Providence shall point out, for 
some years, till the noise and speculation occasioned by the late 
unhappy fate of my so near relations shall in some measure 
subside ; and that as soon as I can get myself equipped, so as 
my present very narrow circumstances can afford. That being 
my present resolution, if I can possibly put it in execution with 
any hopes of success, whether the succession to my brother’s 
estate should open to me or not, I would not now have troubled 
your Lordships with any answer to this petition, as, in these 
circumstances, it would be very agreeable to me, that a proper 
factor should be appointed on my brother’s estate, for managing 
the same for behoof of all concerned; especially as I am 
credibly informed, that the deceased Thomas Ogilvie of 
Eastmiln, my brother, died indebted to sundry persons to the 
extent of near £1000 Sterling, (a note of the particulars was 
subjoined), besides an annuity of 400 merks Scots payable to 
our mother, an old helpless woman ; all which I could earnestly 
wish were punctually paid, as soon as the nature of the funds 
will admit. But as I know very little of law-affairs myself, and 
my present circumstances can ill afford to employ counsel, I 
am apprehensive, that if I should be entirely silent after the 
petition was intimate to me, that my silence might imply a 
passing from any legal objections I might have against the 
succession of the child 7m utero that shall happen to be born 
of the petitioner; which I do not incline to do, in regard that 
(though I never would attempt to dispute the succession of my 
eldest brother’s child) I apprehend, by the proof already led in 
the criminal process, it is at least rendered very doubtful if 
that child was procreate of the deceased Thomas Ogilvie of 
Eastmiln, my eldest brother, and which may be strengthened 
by other circumstances, that either have, or may occur, by the 
time of the child’s birth, or otherwise. In the mean time I 
have no objections against any proper person of character 
being appointed by your Lordships’ authority, and under your 
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inspection, for managing my brother’s estate, for behoof of 
his creditors, and such as shall be found to have best right to 
the reversion; saving and reserving to me, and all others 
concerned, all lawful and relevant defences against the 
succession of the child 7m utero that shall happen to be born 
of the petitioner.’? He concludes with a petition, That the 
court would appoint a factor, with the usual powers, on the 
lands of Eastmiln, for the behoof of the creditors, and whoever 
shall in the event be found to be the heir. 

Messrs. Alexander Lockhart and Henry Dundas, Mrs. 
Ogilvie’s ordinary counsel, signed her petition, and Mr. 
Alexander Ogilvie signed the answers himself. A factor was 
named by the Lords of consent of the parties. 


(Scots Magazine, December, 1765.) 
New Booxs: EpinsurGu. 


The Trial of Katharine Nairn and Lieut. Patrick Ogilvie. 
3s. Balfour, and Auld & Smellie. 
The same on a smaller type. 1s. 


(Scots Magazine, February, 1766.) 


Brrtus. 
Feb. 27. In Edinburgh prison, Mrs. Ogilvie, of a daughter. 


(Scots Magazine, March, 1766.) 


On Monday, March 10, the day to which the diet in the case 
of Mrs. Ogilvie was adjourned, the High Court of Justiciary 
having met, it appeared, by the evidence of a physician and 
two midwives, that she was still so weak from her recent 
delivery, that she could not be brought into court. The Lords 
therefore adjourned the diet till the Monday thereafter, the 
Court, to meet that day in the Tolbooth of Edinburgh, when it 
was expected sentence of death would have been pronounced. 
But on Sunday, the 16th, it was discovered, that she had escaped 
out of prison the evening before. A Justiciary-macer was 
forthwith sent in pursuit of her; but in some days returned 
without being able to discover her route. She was said to 
have been seen pass through Newcastle on Sunday about noon, 
accompanied by an elderly, ill-looking man, where they stopped 
only a few minutes to change horses; and by the end of the 
month, the person who attended her from Scotland was said 
to have returned to London, after seeing her safe in France. 
We insert two advertisements entire, which show the diligence 
of the magistrates of Edinburgh, in endeavouring to retake 


her. 
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Edinburgh, March 17, 1766. By the Honourable the 
Magistrates of Edinburgh. Whereas on Saturday evening last, 
the 15th current, Katharine Nairne, widow of the deceased 
Thomas Ogilvie of Eastmiln, escaped out of the Tolbooth of this 
city, in which she had been confined prisoner for about nine 
months past, and against whom a verdict of an assize was 
returned, in the High Court of Justiciary, finding her guilty 
of the crime of incest, and of the murder of the said Thomas 
Ogilvie her husband; the Magistrates hereby promise a reward 
of one hundred guineas to any person or persons who shall seize 
and apprehend the said Katharine Nairne, to be paid on her 
being secured in any gaol within G. Britain. There is reason 
to suspect the said Katharine Nairne went off on Saturday night, 
in a post-chaise, for England, by the way of Berwick; and had 
on, when she went away, an officer’s habit, and a hat sloutched 
in the cocks, with a cockade in it. She is about twenty-two 
years of age, middle sized, and strong made; has a high nose, 
black eye-brows, and of a pale complexion.”’ 

‘* Whitehall, March 22, 1766. Whereas it has been humbly 
represented to the King, That Katharine Ogilvie, who was 
convicted at Edinburgh of incest and poisoning her husband, 
but her sentence respited on account of her pregnancy, and 
who, about three weeks ago, was delivered of a child in prison, 
and was to have received sentence of death on Monday the 17th 
instant, had made her escape out of prison on Saturday the 
15th instant, about seven o’clock in the evening; that her 
escape was not discovered or made known to the magistrates 
till the next day between one and two in the afternoon, when 
a search was immediately made through the city, and a 
messenger dispatched to endeavour to trace, and, if possible, 
overtake her on the London road; but all the intelligence he 
could get was, That a young gentleman, very thin and sickly, 
muffled up in a great coat, and attended by a servant, had 
passed through Haddington on Saturday at midnight, and had 
pushed on, with four horses, day and night, from stage to stage, 
towards London: His Majesty, for the better discovering and 
bringing her to justice, is graciously pleased to order a reward 
of one hundred guineas to any person or persons who shall 
apprehend her; to be paid by the Rt. Hon. the Lords 
Commissioners of the Treasury. GRAFTON. 


And the magistrates of Edinburgh have published a reward 
of one hundred guineas to any person who shall apprehend the 
said Katharine Ogilvie.”’ Lond. Gaz. 

Pursuant to their adjournment, the Court of Justiciary met, 
in the Tolbooth of Edinburgh, on Monday, March 17, and in 
consideration of the prisoner’s having made her escape, 
adjourned till next day: they then adjourned the diet, first till 
the 27th of March, and then till the third Monday of June. 
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(Gentleman’s Magazine, March, 1766.) 


Saturday, March 15—Catherine Nairn, lately tried and 
found guilty of incest and murder, made this evening her escape 
out of Edinburgh gaol in the disguise of an officer. Having 
been delivered about nine days before of a girl, she was indulged 
on account of her weakness, with the quiet and privacy which 
the nature of her illness required. She desired, however, that 
her room door might be left open for the benefit of the air, and 
being left alone for the night, she took occasion to dress herself 
in man’s apparel, and walking out into the Court, and mixing 
with the strangers that were going out, passed unnoticed by the 
keepers. She seems to have been well seconded, for certain 
information was received at Mr. Fielding’s office, that she was 
at Dover on the Wednesday following, in the dress of an officer, 
endeavouring to procure a passage for France, which probably 
she has since obtained. 


(Scots Magazine, March, 1766.) 


DeEaTuHs. 


Mar. 23. Mrs. Ogilvie of Eastmiln’s infant daughter. 


(Gentleman’s Magazine, April, 1766.) 


Saturday, March 21—Mrs. Ogilvie not having an 
opportunity to get off for France, returned from Dover to 
London, took a hackney coach to Billingsgate, got on board 
a Gravesend boat, with a gentleman to accompany her, agreed 
with a tilt boat there to take them over to France for eight 
guineas, and a guinea a day for waiting for them four days, in 
order to bring them back ; which tilt boat landed them at Calais, 
but is since returned without them. 


(Public Advertiser, 20th June, 1766.) 
Extract from a letter from Hamburg, dated June 6. 


The death of Mrs. Ogilvie mentioned in the papers is 
entirely without foundation. A letter from Calais has been 
received by which we are informed that she had been at Monsieur 
Dessein’s, the Silver Lion,” for some time, with an Irish officer 
of a regiment in the French service, with whom she pretended to 
be married, but he having when in liquor quarrelled with Mons. 
la Bouillie, the Governor’s son, whom he wounded in a duel on 


2The famous inn at Calais, immortalised by Sterne in A 
Sentimental Journey. William Hickey, in his Memoirs, says it was 
named Lion d’Argent.—Kd. 
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the Ramparts, she and her gallant were obliged to decamp in 
haste; but being pursued, were taken and brought back to 
Calais, and committed to prison ; but were soon released, though 
not until after the officer (a second lieutenant) was degraded. 
He has since left her, and she has no other means of subsistence 
than the charitable contributions of her fellow-countrymen. 


(Lady’s Magazine, VII. p. 717, 1766.) 


Under date June 19 contains a paragraph identical with 
above. 


(Morning Chronicle, 9th June, 1766.) 


Mrs. Ogilvie, who murdered her husband, committed incest 
with his brother, and escaped from Edinburgh when under 


sentence of death, is now a sincere penitent in a convent in 
Lisle. 


(Scots Magazine, July, 1766.) 


Alexander Ogilvie, surgeon, a son of the unhappy family of 
Eastmiln, and who pretended to be so affected with the mis- 
fortunes of his family as to have resolved to go abroad, was 
committed to Edinburgh prison on the Ist of March for bigamy, 
but afterwards liberate on bail. P.S.—On the 4th of August, 
on a petition for him to the High Court of Justiciary, he was 
banished for seven years, but is allowed to remain two months 
in Scotland to settle his affairs. 


(Lady’s Magazine, p. 1685, 1767.) 


Letter from Dunkirk, August 27. 


The famous Mrs. Ogilvie is forty miles from here in a 
convent. 


(Westminster Magazine, 1777.) 
Mrs. Ogilvie, who escaped out of Edinburgh jail for the 


murder of her husband, is now in a convent at Lisle, a sincere 
penitent.® 


3 Note by James Maidment, the Scottish antiquary, with reference 
to the above, in his copy of the Trial, now in the Signet Library, 
Edinburgh :—‘‘ The above statement is correct. Catherine Ogilvie or 
Nairne did not marry a French nobleman, as was at one time reported. 
She entered a convent, and remained there until the troubles con- 
sequent upon the French Revolution compelled herself and the other 
inmates to fly to England, where she died. My informant, Mr. 
Irvine, lawyer of Dunse, tells me that a friend of his saw her tomb, 
with the name ‘ Catherine Ogilvie’ upon it; and that upon enquiry 
the Superior mentioned that of all the females in the convent she 
was the most exemplary in every respect.’’—Kd. 
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Tue Narrns or Dunsrnnan. 


(From Complete Baronetage, 1665-1707, Vol. IV., p. 425.) 


NAIRNE: 
cr. 1 March 1703/4 
dormant, 25 March 1811. 

I. 1704. ‘‘ Thomas Nairne, of Dunsinane,’’ in the parish 
of Collace, co. Perth, s. and h. of William Nairne, of Kirkhill, 
co. Perth, by Margaret Arnott, was a zealous Episcopalian, and 
was cr. a Baronet (S.), as above, 1 March, 1703/4 with rem. to 
heirs male whatsoever. He m. Elizabeth, da. of Sir Andrew 
Murray, of Murrayshall. He d. in or before 1721. 

Il. 1721. Sir William Nairne, Baronet (S. 1704), of 
Dunsinane aforesaid, Ist s. and h. by Ist wife; suc. to the 
Baronetcy on the death of his father, to whom he was served 
heir gen., 25 May 1721. He m. firstly, Jan. 1704, Bethia, 
widow of Ninian Lewis, of Merchiston, da. of Sir Archibald 
Hope, of Rankeillur, co. Fife, a Senator of the College of Justice. 
He m. secondly, Emilia, widow of (—) Hunter, of Burnside, 
co. Forfar, da. of David Graham, of Fintry, in that county. 
He d. at his house at Scone, co. Perth, 26 June 1754, at an 
advanced age. His widow d. 24 Dec. 1767, at Bridgetown. 

III. 1754. Sir Thomas Nairne, Baronet (S. 1704), of 
Dunsinane aforesaid, 1st s. and h.; suc. to the Baronetcy, 26 
June 1754, and was served heir male and of provision gen. to 
his father, 20 Oct. 1756. He m. in or before 1744 (—). He 
d. at Dunsinane, 14 Dec. 1760. His widow d. at Perth, 17 
Sep. 1782, in her 82d year. 

IV. 1760. Sir William Graham Nairne, Baronet! (S. 1704), 
of Dunsinane aforesaid, Ist s. and h., bap. Aug. 1744; suc. to 
the Baronetcy, 14 Dec. 1760; was, 12 Jan. 1764, served heir 
of provision spec. to his grand uncle, Alexander Nairne, of 
Wester Drinnie and Perseys, co. Perth, Joint Commissary Clerk 
of Edinburgh, (who d. s.p. 16 March 1763), and was, 7th Feb. 
1766, served heir male and of provision gen. to his grandfather. 
He sold the estate of Dunsinane to his uncle andfuture successor. 
He m. 17 Aug. 1769, Alexandrina, 5th da. of Robert Scott, of 


) 


1 Charles Nairne, the 2d and yst. son, was in the East India 
Company’s service, and d. unm. in India, 13 Jan., 1771. Catharine, 
one of the daughters, m. 30 Jan., 1765, at the age of 19, Thomas 
Ogilvie, of East Mall, co. Forfar, and poisoned him 5 June follow- 
ing. She was condemned to death, but escaped from prison, 16 
March, 1766, to France. Her brother-in-law and accomplice, Lieut. 
Patrick Ogilvie (with whom she had intrigued), was executed 13 
Nov., 1766.—Original Note. ne 
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Duniland. Hed. s.p. 12 Jan. 1790, at Falahill, aged 45. His 
widow d. 7 Jan. 1820, aged 75. 

V. 1790 to 1811. Sir William Nairne, Baronet, (S. 1704), 
of Dunsinane aforesaid, uncle and h., being 2d s. of the 2d. 
Baronet; was admitted Advocate, 11 March, 1755; Joint 
Commissary Clerk of Edinburgh (with his uncle, Alexander 
Nairne abovementioned), 1758; Sheriff Depute of Perthshire, 
1782; Senator of the College of Justice under the name of Lord 
Dunsinane, 25 Feb. 1786 to 1807; and a Lord of Justiciary, 
1792 to 1808. He, having long previously purchased the estate 
of Dunsinane, as above stated, suc. to the Baronetcy, 12 Jan. 
1790. He executed an entail of his estates, 9 Aug. 1808,” and 
d. unm. 25th March 1811, at Dunsinane house, when the 
Baronetcy became dormant. 


APPENDIX. xi 


Excerpts FRom tH SHERIFF Court Booxs or FoRFARSHIRE 
WITH REFERENCE TO THE OaiLvys or East MILy, 
GLENISLA. 


(Hitherto Unpublished.) 


REcoRDED AT Forrar, 22Np May, 1766. 
INVENTORY OF THE HERITABLE ESTATE OF THE LATE 
THOMAS OGILVY. 


Compeared Patrick Orr, Writer in Forfar, as Procurator 
for the after designed Alexander Ogilvy and gave in the Inven- 
tory underwritten :— 


““Inventory of all the lands heritages and other subjects 
which pertained to the deceast Thomas Ogilvy of East Miln 
at the time of his Decease which was upon the Fifth day of 
June 1765 years faithfully made and given up by Alexander 
Ogilvy, Surgeon in Edinburgh, only surviving brother german 
and apparent heir of the said deceased Thomas Ogilvy who 
were lawful children procurate of the marriage betwixt the 
also deceast Thomas Ogilvie of East Miln and Isobel Mackenzie 
his spouse and delivered in terms of the Twenty fourth Act 
of the Parliament made in the year 1695. 


2 The estates passed to his great grand nephew, James Mellis, 
ist s. of James Mellis, of Newhall, co. Fife, by Janet, Ist da. and 
coheir of Walter Barclay, of Pittachop, co. Fife, and Anne his 
wife, only da. of the 3d. sister of the 4th, and niece of the 5th 
Baronet. He, who took the additional name of Nairne, and sub- 
sequently (on his marriage in 1816) that of Drummond, d. s.p. m. br., 
John Mellis-Nairne.—Original Note. 
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_‘“Imprimus The said deceast Thomas Ogilvie last of East 
Miln had pertaining and belonging to him All and Haill the 
lands of Milltown of Freuchie and Miln thereof; lands of 
Freuchie and free and restricted multures and sequels of the 
said Miln and that pendicle of the lands of Freuchie called 
Tulloch with houses, biggings, yeards, tofts, glenings, grazing, 
shealings, mosses, muirs, pasturages, privileges and liberties 
used and accustomed thereto belonging and particularly with 
the privilege of shealing in the Glen called Finlat. The sixth 
part of the lands of Pitlochrie called Smiddy lands with the 
houses, biggings, yeards, tofts, crofts and pertinents whatso- 
ever thereto belonging. The half of All and Sundrie the lands 
of Invercharity with houses, biggings, yeards, tofts, crofts and 
pertinents thereof. The lands of Carnacloich with the toft 
thereof and pertinents of the same of old possessed by Colin 
Campbell of Souter houses thereafter by John Robertson, 
Thomas Downie, Robert Jack, John Corbet, John Mckenzie, 
John and Thomas Guthries, William Corbet and William 
Mckenzie. The half of All and Sundrie the lands of Del- 
chaillie with houses, biggings, yeards, tofts, crofts and per- 
tinents thereof. The fourth part of the town and lands of 
Delliesnaught with houses, biggings, yeards, tofts, crofts, 
grass and pertinents thereof. The Glen of Glencallie with 
the shealing, grass and pertinents thereof together with the 
teinds, parsonage and vicarage of the town and lands of Wester 
Invercharity and Carnacloich; As also that croft or acre of 
ground called Smiddy Croft with tofts, houses, biggings, 
yeards, orchyeards, pasturage, and all other pertinents thereto 
belonging lying on the east side of the Burn running into the 
water of Isla which was sometime possessed by Thomas Mitchel 
portioner thereof And that Brewery of lands besides the Kirk 
of Glenyla on the east side of the said Burn running into the 
said water of Isla near the foresaid Church with tofts, houses, 
and yeards belonging to the same lying the said haill heritages 
within the parish of Glenyla and Sheriffdom of Forfar.’’ 
[Narrates that Thomas Ogilvy was last vest and seized in said 
subjects held partly of the Duke of Argyll for a Feuduty of 
17/- Stg. and partly of the Earl of Airly for a Feuduty of 
£2 15/- Stg. and that Thomas Ogilvy] ‘‘ occupied part of the 
lands himself and had pertaining to him a crop and stocking 
on that part which he possessed and some rents and arrears 
of rent due by 


James Farquharson in Folds 

David Samson, there 

James Grierson, Junior in Invercharity 
James Grewar, there 

Colin Grierson in Dalchallie 


Thomas Lindsay in Carnacloich 
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William Forester in Mains of East Miln 

James Milliam 

James Rob in Tulloch 

John Robertson in east side of Tulloch 
and Alexander Lindsay in Kirkton 


‘the present tenants and occupiers of said lands but which 
with the rent of that crop Thomas Rattray, Writer in Edin- 
burgh, Factor appointed by the Lords of Session intromitted 
and has never accounted for the same as appears from an 
abstract of the judicial rentall taken by him as Factor loco 
tutoris at East Miln upon the 13th day of January last by 
ast. 
ae The said deceased Thomas Ogilvie last of East Miln had 
payable to him by the tenants and possessors of the said lands 
of East Miln by Tacks and Minutes of Tack certain rents 
Kains, carriages and other casualtys which conform to the 
said judicial rental amount to £71 1s. 2d. Sterling yearly 
altogether, but out of which he stood bound to pay the said 
Isobel McKenzie his mother the sum of 400 merks Scots money 
and to Mrs. Katharine Nairn his widow the sum of 1000 merks 
money foresaid yearly and termly during their respective 
lifetimes and for security whereof they both stand infeft in the 
lands.’? [Narrates that with regard to the publick burdens 
these other than the cess and the Feuduties are paid by the 
tenants:]| ‘‘ and as he has never as yet attained the natural 
possession of the lands nor yet got into his custody the Title 
Deeds thereof he cannot at present condescend either upon the 
Valuation or the real worth and value of the lands themselves.”’ 


[ Patrick Orr, Writer in Forfar is his Procurator. 

The Inventory is written by William Wallace, Writer in 
Edinburgh and subscribed by the said Alexander Ogilvy 
at Edinburgh the 7th day of May 1766 before William Christie, 
Writer in Edinburgh residing in Leith and the said William 
Wallace Writer hereof and James Wallace his eldest lawfull 
son (signed) Alexr. Ogilvy, Will. Christie, Witness, James 
Wallace, Witness, William Wallace, Witness. | 


‘“ At Forfar the 22nd day of May 1766 years in presence 
of George Campbell of Carsegownie Esquire Sheriff-Substitute 
of the Shire of Forfar Compeared the before designed Alexander 
Ogilvy and produced the Inventory before written and being 
solemnly sworn and interrogate on his great Oath by the said 
Sheriff-Substitute depones that to the best of his the deponent’s 
knowledge and at the time the foresaid Inventory consisting 
of the five preceding pages all signed by him are a just and 
full Inventory of the heritable subjects which belonged to the 
deceased Thomas Ogilvy last of East Miln his brother german 
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lying within the Sheriffdom of Forfar so far as yet has come 
to the deponent’s knowledge And wherein the said Alexander 
Ogilvy intends to succeed as heir to him cum beneficio in- 
ventarii in terms of the Act of Parliament cited in the said 
Inventory And this is truth as he shall answer to god. Alexr. 
Ogilvy Geo. Campbell.”” [Forfar the 23rd May 1766. The 
Judge interpones authority and ordains the Inventory to be 
recorded. | 


2nd January 1766. Commission and Sub-Factory by 
Thomas Rattray, Writer in Edinburgh, Factor appointed by 
the Lords of Council and Session upon the land estate of the 
deceased Thomas Ogilvy of East Miln for levying the rents 
thereof per Act and Factory of 3rd December 1765. Narrates 
that on account of his residing in Edinburgh he appoints for 
convenience Mr. Thomas Mitchell Factor to the Earl of Airly 
to be his Sub-Factor dated 20th November 1766. 


13th March 1767. Protest by Andrew Stewart in East 
Miln of a Bill in his favour for £30 6s. 8d. Scots granted on 
19th September 1767 [?] by James Millam in East Miln of 
Glenyla. 


APPENDIX XIV. 
BIBLIOGRAPHY. 


I. Contemporary TRACTS. 


1. The | Trial | Of | Katharine Nairn | and | Patrick 
Ogilvie | For the Crimes of Incest and Murder. | Containing | The 
whole procedure of the High Court of | Justiciary, upon the 5th, 
12th, 13th, 14th, | 15th, and 16th days of August 1765. | 
Edinburgh: | Printed by Auld and Smellie; and sold at their 

Printing-house, Morocco’s close, Lawn-market; and at the | shop 
of John Balfour, Bookseller. | M,DCC,LXV. 

8vo. Pp. 200. 

Issued in blue paper boards, grey paper back, edges uncut, 
price three shillings. The text is that of the official record in the 
Books of Adjournal of the High Court of Justiciary. Has a N ote 
at end:—“N.B. The Conclusion of this Trial will be published 
and given gratis to the Purchasers, so soon as the Proceedings of 
the Court, with regard to Katharine Nairn, are finished.” Owing 
to the escape of Mrs. Ogilvy this was not at the time forth- 
coming ; see No. 6. Both this, the first edition, and No. 2, were 


published on 16th October, 1765. ye: 


Katharine Nairn. 


2. The | Trial | Of | Katharine Nairn | and | Patrick 
Ogilvie, | For the Crimes of Incest and Murder. | Containing | The 
whole procedure of the High Court of Ju- | sticiary, upon the 5th, 
12th, 13th, 14th 15th | and 16th days of August 1765. | 
Edinburgh: | Printed by Auld and Smellie; and sold | at their 
Printing-house, Morocco’s-close, Lawn- | Market ; and at the shop 
of John Balfour, | Bookseller. | M,DCC,LXV. 

Small 8vo. Pp. 135. 

Issued in blue paper covers, edges uncut, price one shilling. 
A cheaper edition of No. 1., printed on inferior paper of lesser 
size and in smaller type. The Note at the end as to the 
‘Conclusion ” is omitted. 


3. The | Trial | Of | Katharine Nairn | and | Patrick 
Ogilvie, | For The | Crimes of Incest and Murder. | Containing 
| The whole Procedure of the High Court of | Justiciary, upon the 
5th, 12th, 13th, 14th, | 15th, and 16th, days of August 1765. | 
Edinburgh printed: London reprinted, | For T. Becket and P. A. 
De Hondt, at Tully’s | Head, near Surry-Street, in the Strand. 
| M,DCC,LXV. 

8vo. Pp. 134. 

A reprint of No. 1., omitting the Note at end. 


4, The Captain’s Acclamation; Or Mr Ogilvie’s Joys for a 
Reprieve, | being delivered from Death for a Time. To which is 
added, John | Scots, what may we not do. Written by his 
Friend, and a Lover of | the Law. 

Folio, Broadsheet. 

A poem consisting of one hundred and twenty-two lines of 
doggerel verse, printed in double columns, beginning— 


You sons of Mars of marshal mind, 
Who fears not death of any kind— 


and composed by one not in sympathy with the granting of the 
respite, as appears from the lines— 


God save King George, long may he reign, 
But shift no murdrers from the string. 


In view of his attentions to Miss Margaret Dow it would seem 
that the lieutenant had failed to appreciate the “ Friend’s” 
observations upon the comfort of a calm conscience— 


No more disturbéd with its roar, 
Will you chalk up another score, 
And run again on venerial rocks 


5. An Authentic Copy of the | Dying Speech | Of | Lieutenant 
Patrick Ogilvy of the eighty | ninth Regiment of Foot, tried in 
the High Court of | Justiciary at Edinburgh, upon the 5th, 12th, 
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13th, | 14th, 15th, and 16th of August 1765, for the alledged 
Crimes of Incest and Murder. 


Folio, Broadsheet. 
See facsimile reproduction. 


6. Trial of Lieut. Ogilvie and Katharine Nairn. | Con- 
clusion Of The Trial. 
8vo. Pp. 2. Title heading. No imprint. 


This leaflet, published by the late James Stillie, bookseller, 
Edinburgh, consists of paragraphs relating to the case subsequent 
to the trial, reprinted from the Scots Magazine. It was meant to 
supply the ‘‘Conclusion ” promised in the Note at the end of the 
first Edinburgh edition, which was never issued. 
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Westminster Magazine, 1777. 
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